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Preface

Bernhard Perchinig and Rainer Baubock

From summer 2004 to the end of 2005 an international network of re-
searchers analysed the rules and practices regulating the acquisition
and loss of nationality in the fifteen ‘old’ EU Member States. The re-
sults of this EU-funded project with the acronym NATAC (The acquisi-
tion of nationality in EU Member States: rules, practices and quantita-
tive developments) are published in two volumes. The first volume
consists of comparative reports on specific modes of acquiring and los-
ing nationality, on nationality statistics, on European trends in nation-
ality legislation and on statuses of ‘denizenship’ and ‘quasi-citizenship'.
It also contains an account of the comparative methodology that has
been developed specifically for this project, a chapter on international
and European law and an assessment of the implementation of nation-
ality law from the perspective of NGOs counselling immigrants who
apply for naturalisation. The second volume consists of chapters that
provide in-depth analyses of each country in our sample. In addition to
these two volumes, we make available statistical data, the answers to
our questionnaires and more extensive versions of several comparative
chapters on the internet at www.imiscoe.org/natac. We hope that this
material will be widely used for further research.

Whereas Volume 1 focuses on cross-country comparison, the country
chapters collected in Volume 2 analyse the internal dynamics of nation-
ality policy in each Member State and inform about the national back-
ground of legislative trends.

The authors of these country reports were involved in the develop-
ment of the common conceptual framework and analytical instruments
of the project. Their chapters are structured according to a common
grid in order to facilitate comparative analyses. In this way, the present
volume is the result of a stronger collaborative effort than previous col-
lections of case studies on nationality law and policies.

The introductory part in each chapter gives an overview of the devel-
opment of nationality law and the administrative practice of granting
and withdrawing nationality, with particular emphasis on the period
since 1985 and the political motives and objectives behind the amend-
ments.



12 BERNHARD PERCHINIG AND RAINER BAUBOCK

The chapters then describe the main historical changes in nationality
law followed by a detailed analysis of the specific modes of, and condi-
tions for, acquiring and losing nationality under current regulations.
Here the focus is on the rules for acquisition of nationality by birth
and after birth (naturalisation), on specific regulations for spouses and
children, and on the modes of facilitated naturalisation for various
other groups. In this context, the authors also discuss rules governing
the status of quasi-citizens, expatriates or co-nationals abroad. Other
features covered in this part are the framework for political decision-
making, the application of nationality law in practice and political mo-
tives behind reforms.

A further section deals with statistical developments and provides
figures and trends. Statistics on naturalisation are collected in different
ways and there is a strong variation with regard to detail and availabil-
ity of data. As pointed out in Chapter 6 of Volume 1, comparison
across countries is therefore very difficult. Since each state’s citizenship
policies also determine who will enjoy the privileges of Union citizen-
ship in all other Member States, the lack of common standards for
data-gathering and statistical evaluation is not only a concern for aca-
demic research, but also for policymaking at both national and Eur-
opean levels.

Finally, each chapter discusses the institutional arrangements for
lawmaking and implementation of nationality legislation. Here the
authors analyse the impact of the framework for decisionmaking on
nationality policies and the role of the bureaucracy in implementation,
e.g. with regard to the duration of the naturalisation process or regio-
nal differences in the application.

In current academic debates on citizenship some authors assume that
the legal status of nationality has lost in importance due to the develop-
ment of human rights, a denizenship status and European Union citi-
zenship. Contrary to this hypothesis, our study has found a growing
density of legal regulation and an escalation of political debates on na-
tionality policies since the 199os. Naturalisation and loss of nationality
are still at the core of sovereignty of the nation state, with only limited
influence of international conventions and EU citizenship. Although
these developments have diminished gaps in the legal position and
rights of citizens and aliens, absolute security of residence, the right to
vote and an unrestricted right to family reunification and free move-
ment in the European Union are still a privilege of nationals of the
Member States. Immigrants falling under the remit of the EU directive
on the status of long-term, resident third country nationals’ have to be
granted equal treatment with nationals with regard to access to the la-
bour market and working conditions, education and training, health
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and access to goods, services and housing, but access to this status
may be made conditional on the fulfilment of integration conditions.
Third country nationals with less than five years of residence in one
Member State, or those who per se cannot accede the status due to lack
of legal residence (e.g., rejected asylum seekers who cannot be de-
ported), still face unequal treatment and insecurity of residence.

Nationality legislation, which has been a ‘dormant’ political field
characterised by a high degree of stability and few major changes in
legislation up to the 1990s, is now a strongly contested policy field in
many Member States. Although the development of nationality legisla-
tion over time has not been the main focus of the project, the country
reports clearly document a general growth of politicisation of national-
ity and a resulting volatility of policies that has also increased the im-
pact of party composition of governments on the direction of national-
ity reforms. Brubaker’s (1992) argument that nationality regimes are
inherently stable since they reflect specific paths of nation-building
and constructions of national identity seems to have become less sali-
ent in contemporary Europe. Our study provides the evidence but does
not fully explore the reasons for this development. This will be a task
for further in-depth comparison that correlates our data with indepen-
dent variables such as changes in government.

One obvious reason for the return of nationality regulations into pol-
itics is the growing importance of the linkage between immigration
and naturalisation, which has profoundly affected traditional concep-
tions of national membership and belonging. Meanwhile, all fifteen
states in our sample are countries of immigration, and naturalisation
is seen as an element in a process of immigrants’ integration. The con-
nection made between integration and naturalisation, however, differs
considerably among the Member States, ranging from an understand-
ing of naturalisation as a tool for integration to perceiving the acquisi-
tion of nationality as a reward for successful integration. Conditions
for naturalisation for the first, second or third generation, the accep-
tance of multiple nationality or the specific combination of ius soli and
ius sanguinis vary widely, and there are no clear trends across all Mem-
ber States. Clusters of ‘liberal and ‘restrictive’ Member States can be
identified with regard to different dimensions of nationality legislation,
but these clusters do not form a coherent and stable picture. For exam-
ple, in Germany a major liberal reform in 1999 was followed a few
years later by new restrictions through naturalisation tests introduced
in 2006. Mediterranean countries with similar traditions of emigration
and recent experiences of large inflows have lately diverged strongly in
their nationality laws. Portugal adopted a very liberal reform in Febru-
ary 2000, while Italy, Spain and especially Greece have, for the time
being, retained restrictive legislations. In 2000, Belgium introduced
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much easier access to its nationality, while its northern neighbour has
since moved in the opposite direction.

Although there is neither direct harmonisation of nationality laws in
Europe, nor a clear overall trend towards convergence, Member States’
legislations are to a certain degree influenced by other countries’ poli-
cies. First, there are clear hints that legislation has often been influ-
enced by concepts and practices developed in other EU Member States.
This is particularly visible in the field of language requirements and
naturalisation tests, which have become a common feature of naturali-
sation in Europe in recent years. Apart from such borrowing across
state borders within the European Union, there is also a much more
direct impact of sending states on regulations and reforms in the re-
ceiving states. The best example for this is the interplay between Turk-
ish and German policies. In 1995, Turkey introduced the so-called
‘pink card’ granting former Turkish nationals rights to inherit and own
property, to return to and to take up residence in Turkey as well as
other citizenship rights apart from the franchise. The ‘pink card’ was
introduced as an incentive for Turkish immigrants to formally re-
nounce their Turkish nationality in order to naturalise in Germany.
When it turned out that many immigrants were nevertheless unwilling
to pay this price for naturalisation, Turkey simplified the reacquisition
of Turkish nationality after naturalisation in another country. However,
the 1999 reform in Germany removed a clause that had precluded the
withdrawal of German nationality from residents in the country.
Shortly before the provincial and federal elections of 2005, German
authorities started to enforce the ban on dual nationality by declaring
null and void the German nationality of up to 50,000 persons who had
reacquired Turkish nationality since 2000.

As this example shows, nationality is re-entering the political arena
not only in response to immigration but also to emigration. Many
Member States privilege emigrants or people they deem to be ‘co-eth-
nics’ with regard to access to or retention of nationality or grant nation-
ality iure sanguinis to their descendants. In order to maintain ties with
their emigrants, some Member States allow them to naturalise abroad
without losing their nationality of origin, while in others acquisition of
a new nationality leads to automatic loss of the previous one. Special
citizenship rights of expatriates include today, in twelve of the states in
our sample, voting rights in home country elections and in a few cases
(France, Italy and Portugal) even reserved seats in parliament to repre-
sent the external electorate.

These developments, which are described in Volume 1, also raise im-
portant questions with regard to the normative foundations of democ-
racy and nationality: Over how many generations shall emigrants be al-
lowed to transfer their nationality of origin to their descendants, even
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if these do not have genuine ties with that country, and how does this
privilege compare with the reluctance of many Member States to grant
voting rights to third country nationals who have resided in their terri-
tory for many years? Are we witnessing a deterritorialisation of nation-
ality and a re-emergence of a quasi-feudal model of political representa-
tion? Will the inclusive dynamics of citizenship be once again super-
seded Dby its function as a boundarymarker for national communities?

Holding the nationality of one Member State does not only guaran-
tee a set of core rights in that state, but also entails access to Union Ci-
tizenship, which includes freedom of movement and residence and the
right to vote in local elections and European Parliament elections in
other Member States. Despite this European dimension of Member
State nationality, there is still no common understanding of the con-
cept at the European level, and the regulation of access to nationality
remains the exclusive prerogative of the Member States. The conditions
for access to the common status of Union Citizenship therefore vary
considerably across states.

This lack of common standards is not only questionable from a nor-
mative point of view, but might even impede access to Union Citizen-
ship by mobile individuals: residence periods for naturalisation vary
greatly from Member State to Member State and are not added up.
Third country nationals residing consecutively in several Member
States, without reaching the required period of residence in any one
country, might stay for years in the European Union without having
opportunities of access to Union Citizenship. Although nationality law
clearly lies in the competence of the Member States, these problems
show the need for future action. The institutions of the Union have re-
cognised the need to exchange information and to promote good prac-
tices in this area, but there has been no follow-up action.?

Empirical research within the project has centred on several main
questions. One is the relation between ius sanguinis and ius soli. As
the chapters in this volume show, there has never been a clear-cut dis-
tinction between ius soli and ius sanguinis regimes; most countries
have made use of both approaches during the last sixty years, and the
often-proclaimed trend towards strengthening ius soli elements (e.g.
Hansen & Weil 2001; Joppke 2003) has not yet reached several of the
more peripheral European countries.

The continued dominance of ius sanguinis is also reflected in speci-
fic regulations for expatriates and their descendants, which can be
found in nearly all countries and which grant these groups facilitated
naturalisation, double nationality or iure sanguinis transmission of na-
tionality abroad across several generations. In five states (Germany,
Greece, Ireland, Portugal and Spain), preferential regulations even give
access to citizenship to co-ethnic diasporas or descendants of former ci-



16 BERNHARD PERCHINIG AND RAINER BAUBOCK

tizens who reside abroad. These tendencies have been interpreted as
indicating a new trend towards the ‘re-ethnicisation’ of citizenship in
liberal democracies that counterbalances a more general trend towards
de-ethnicisation in the admission of immigrants (Joppke 2003, 2004).
Such mixed models of collective belonging challenge the widespread
idea that nationality in Europe has become a formal legal expression of
a universalistic conception of citizenship.

A further focus of the chapters concerns the toleration of multiple
nationality. In contrast to the assumption of a clear trend towards ac-
ceptance of multiple nationality, our reports show a more wavering atti-
tude, with phases of growing and of declining acceptance, depending
on changes in government and political climate. As with the aforemen-
tioned topics, the country studies can be seen as a caveat against over-
generalisation and hasty conclusions about general tendencies. Politics
does also matter in nationality policies, and apparently clearly estab-
lished lines of development may be turned around under changing cir-
cumstances.

The legislative process and the implementation of nationality legisla-
tion by public administrations show an even broader variety. Whereas
in some countries policy-making in this field is restricted to the politi-
cal parties, in others churches, social partners or non-governmental or-
ganisations are also involved. Although our research did not include a
systematic comparison of the policy making process, the chapters in
the present volume show the decisive influence of national patterns
and a strong impact of public administrations on policy outcomes. In
this respect, the reports draw specific attention to widespread regional
differences in the implementation of nationality laws not only within
federal states, which creates the same normative problem of unequal
conditions of access to a common status that we have already discussed
with regard to European Union citizenship.

It is astonishing to see how little effort the analysed states put into
encouraging their potential citizens to naturalise and informing them
on how to do so. This lack of promotion of new citizens contrasts shar-
ply with the prevailing attitude in traditional immigration countries
such as the USA, Canada or Australia, which provide targeted informa-
tion to applicants for naturalisation and generally regard high naturali-
sation rates as indicators of successful integration.

The ongoing debate about convergence or divergence in nationality
law cannot easily be settled. Convergence has partly been initiated by
international conventions, particularly the Council of Europe’s Conven-
tion on Reduction of Cases of Multiple Nationality and Military Obliga-
tions in Cases of Multiple Nationality of 1963 and the European Con-
vention on Nationality of 1997. The European Union has not played an
important role in the development of the nationality policies of its
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Member States yet, and the decisions of the European Court of Justice
covering the topic (see Chapter 1 in Volume 1) have hardly had a signif-
icant impact on policy developments in the Member States. Nationality
policies still seem to be an exclusive matter of the nation-state, con-
strained to a certain extent only by international, but not yet by Eur-
opean Union law.

Nationality law reform has become a conflict-loaded issue in many
countries. As the reports in this volume show, the development of na-
tionality legislation reflects societal conflicts about national self-under-
standing as well as about immigrant integration and thus cannot be
understood without knowledge of the historic context. The thick history
of nationality policies in the Member States and the growing dissent
between political actors over their future also casts doubts on extrapola-
tions of short term trends into the future. In the area of citizenship,
the nation-state still defines the most important aspects for policy de-
velopment. A thorough understanding of citizenship policies in Europe
thus requires both comparative analyses across countries and histori-
cally grounded thick descriptions of national traditions and contempor-
ary politics. We believe therefore that the chapters collected in this vo-
lume provide not merely background material that complements the
core results of our project presented in Volume 1. They are also impor-
tant starting points for future projects that attempt to compare the tra-
jectories of citizenship in particular European states.

Notes

1 Council Directive 2003/109/EC of 25 November 2003 Concerning the Status of
Third-Country Nationals who are Long-term Residents.

2 See the Presidency Conclusions of the Tampere European Council in October 1999
and the Communications by the Commission COM (2000) 757 and COM (2003)

336.
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1 Austria

Dilek Cinar and Harald Waldrauch

1.1 Introduction

The acquisition and loss of Austrian nationality are regulated by the
Federal Law on Austrian Nationality 1985," which was last amended in
2005; the new provisions came into force in March 2006.*> Because
the period of investigation of this book ends with mid 2005, this chap-
ter primarily covers the legal status after the amendment to the nation-
ality law in 1998, which came into force in January 1999.> Neverthe-
less, the conclusions contain a summary of the current legal status as
of March 2006. The Nationality Law of 1985 is based on five principles
(Mussger, Fessler, Szymanski & Keller 2001: 26ff). First, according to
the principle of ius sanguinis, a child born in wedlock acquires Aus-
trian nationality by birth if one of the parents is an Austrian national.
According to the same principle, children born abroad to Austrian ex-
patriates acquire Austrian nationality by birth. Second, the Nationality
Law of 1985 contains certain provisions to avoid statelessness. The
third principle characteristic of the Austrian Nationality Law is the ban
on multiple nationality. The fourth principle of individual autonomy
provides for equality between men and women. Finally, the law con-
tains several provisions to ensure that members of a family share the
same nationality. Although these principles have been characteristic of
the Austrian nationality legislation for many decades, the priority at-
tached to the different principles has changed over time. In particular,
the principle that members of a family should have a common nation-
ality has become less important, because of legislative reforms to
achieve gender equality with respect to the acquisition and loss of Aus-
trian nationality (Mussger et al. 2001: 28).

Since the introduction of legal provisions concerning Austrian na-
tionality in the nineteenth century, the principle of ius sanguinis has
been predominant in Austrian nationality legislation. Although Austria
has been transformed from an emigration country to an immigration
country over the last decades, Austrian Nationality Law still does not
contain provisions based on the principle of ius soli. Thus, birth in
Austria does neither entail automatic acquisition of the Austrian na-
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tionality nor does it constitute a legal entitlement to naturalisation for
the children of immigrants during minority or upon reaching majority.

The main modes of acquisition affer birth are discretionary naturali-
sation and legal entitlement to be granted Austrian nationality. Natura-
lisation by discretion requires at least ten years of residence, the ab-
sence of criminal convictions, sufficient income, sufficient knowledge
of German (since 1999), an affirmative attitude toward the Republic
and renunciation of the original nationality. The requirement of ten
years of residence may be reduced to four or six years for ‘special rea-
sons’. This applies to recognised refugees, minor children and EEA-na-
tionals, who may acquire Austrian nationality after four years of resi-
dence; persons born in Austria, persons who can prove their ‘sustain-
able integration’, persons who are former nationals and persons
recognised for special achievements may be naturalised after six years
of residence. Different groups of foreign nationals who enjoy legal enti-
tlement to the acquisition of Austrian nationality include, among
others, (1) spouses and children of Austrian nationals, (2) spouses and
children of applicants for naturalisation who will be granted Austrian
nationality (extension of naturalisation), (3) long-term residents, i.e.,
persons who have been resident in Austria for fifteen years and can
prove their sustainable integration and (4) persons who have been resi-
dent in Austria for 30 years or (5) stateless persons.*

According to art. 11 (1) of the Constitution, nationality legislation is a
federal matter, whereas the execution of the law is a matter of the nine
federal provinces. The government of the respective federal province is
the highest executive authority. As there are no official guidelines con-
cerning the implementation of legal provisions, the authorities have a
wide margin of interpretation in discretionary naturalisation, and deci-
sions on matters of nationality are frequently subject to judicial review
by the Administrative Courts. The administration of nationality legisla-
tion by the federal provinces was a major source of anomalies in the
past, especially with respect to naturalisations after at least four years
and less than ten years of residence for ‘special reasons’. The law did
not lay down the special reasons justifying the reduction of the resi-
dence requirement of ten years until the reform of 1998. The province
of Vienna made use of this clause from the late 1980s until the mid-
1990s in order to facilitate the naturalisation of immigrants and of
their family members. At the same time, profound changes in the legal
framework regulating the entry, residence and employment of foreign
nationals made the option of naturalisation for many immigrants in-
creasingly attractive. While during the 1980s between 8,000 and
10,000 persons were naturalised annually, in the following years the
number of naturalisations increased steadily.



AUSTRIA 21

Until the mid-199os the amendment of the Nationality Law was not
on the political agenda. Since then the continuous growth of the num-
ber of persons granted Austrian nationality has met with resistance
from the right-wing Freedoms Party (FPO) and the Christian Demo-
cratic People’s Party (OVP), the then coalition partner of the Social De-
mocrats (SPO). Between 1996 and 1998, the amendment of nationality
legislation became a hotly debated issue. While the FPO and the OVP
insisted on the introduction of further assimilation or integration re-
quirements, the Green Party and the Liberal Party (LIF) proposed the
reduction of the general residence requirement to five years, the intro-
duction of the principle of ‘double’ ius soli, i.e., acquisition at birth in
the territory if one parent was also born in the territory, and toleration
of dual nationality.

In 1998, the two governing parties SPO and OVP reached agree-
ment on amending the conditions for facilitated naturalisation. Except
for former Austrian nationals, recognised refugees and EEA-nationals,
this mode of acquisition was made dependent on at least six years of
residence and proof of the applicant’s ‘sustainable integration’. Acquisi-
tion of Austrian nationality by discretionary naturalisation or by legal
entitlement was made conditional upon sufficient knowledge of the
German language. The official aim of the reform of 1998 was to ‘har-
monise’ the administration of the nationality legislation across the
country and to restrict the possibility of facilitated naturalisation.

The statistical developments since the entry into force of the new
provisions in January 1999 show, however, that the restrictions did not
have an impact on the total number of naturalisations. Contrary to the
government’s expectation that the reform of 1998 would lead to a de-
crease in the number of naturalisations, roughly 25,000 persons ac-
quired Austrian nationality in 1999. In 2003 and 2004, more than
40,000 persons were granted Austrian nationality. There are two major
factors that explain the surge in naturalisations since the mid-199os.
First, Turkish nationals, who represent one of the major immigrant
groups in Austria, do not suffer serious disadvantages anymore when
they renounce their Turkish nationality. Accordingly, the naturalisation
of immigrants with Turkish nationality has been increasing signifi-
cantly over the last decade. Second, more and more immigrants be-
come eligible to apply for naturalisation after at least ten years of resi-
dence.

In September 2005, the Ministry of the interior proposed a bill in or-
der to further restrict access to Austrian nationality. The ministerial
draft bill gave rise to manifold criticism by legal scholars, the bar asso-
ciation, the UNHCR and other stakeholders. Upon revision of some of
the contested provisions, the Council of Ministers of the governing coa-
lition parties BZO® and OVP approved the governmental draft bill on
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15 November 2005. The proposed amendment of the Nationality Law
of 1985 will be discussed in the concluding section of this contribu-
tion.

1.2 Historical development
1.2.1  Developments 1811-1945

Legal provisions concerning the acquisition and loss of Austrian na-
tionality were introduced in the early nineteenth century and remained
effective in the Austrian part of the Habsburg Empire until the end of
the First World War. According to § 28 of the Civil Code of 1811, acqui-
sition of Austrian nationality by birth was based on the principle of ius
sanguinis. Children born in wedlock acquired Austrian nationality if
the father was an Austrian national; children born out of wedlock be-
came Austrian nationals irrespective of the nationality of the father or
the child’s place of birth if the mother held Austrian nationality (Golde-
mund, Ringhofer & Theuer 1969: 473f). Children born out of wedlock
to an Austrian father became Austrian nationals upon legitimation. An-
other automatic mode of acquisition concerned foreign women who ac-
quired their husband’s Austrian nationality upon marriage. Foreigners
without familial ties to Austrian nationals became Austrian nationals
ipso iure either upon entry into the civil service or after ten years of un-
interrupted residence. As the automatic naturalisation of foreign na-
tionals after ten years of residence gave rise to diplomatic disputes, this
provision was amended in 1833 to allow for discretionary naturalisation
by application (Heinl 1950: 33). Finally, foreign nationals could be nat-
uralised by application if they could prove ‘good manners’ and suffi-
cient income; a certain period of residence in the country prior to ap-
plication was not required, but in this case naturalisation was ulti-
mately an act of ‘grace’ (Thienel 1989: 41).

The relevant legal source concerning the loss of Austrian nationality
was the Auswanderungspatent 1832 (Emigration Law). Emigration of
Austrian nationals was subject to authorisation. Austrian nationals who
intended to live abroad permanently had to apply for release from Aus-
trian nationality prior to emigration in order not to incur a penalty. Ac-
cording to § 9 of the Emigration Law, the loss of the status as an Aus-
trian ‘subject’ became effective after departure from Austria. Austrian
nationals were granted the right to leave the country without prior
authorisation in 1867, but emigration continued to provide a ground
for loss of nationality (Brandl 1996: 62). The Emigration Law was not
only relevant for Austrian nationals who went abroad, but also with re-
spect to the nationality status of women. According to § 19 of the Emi-
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gration Law Austrian women lost their status as ‘female subjects’ upon
marriage to a foreigner (Goldemund et al. 1969: 474).

Although Austrian nationality granted unlimited access to civil
rights, the right to unconditional residence and public assistance for
the poor was dependent on having the so-called Heimatrecht, i.e., the
right of abode in a municipality. Austrian nationals living in a munici-
pality where they did not enjoy the Heimatrecht were liable to deporta-
tion if they became a public burden. The right to unconditional resi-
dence and public assistance was acquired either automatically by des-
cent, marriage, practising of certain professions or by legal entitlement
after ten years of residence in the respective municipality. The naturali-
sation of foreigners was, among other things, dependent on a munici-
pality’s willingness to grant a foreigner Heimatrecht.

After the end of First World War and the collapse of the Austro-Hun-
garian monarchy in 1918, the Heimatrecht was decisive for the reassign-
ment of former nationals to one of the successor states. According to
the Treaty of Saint-Germain-en-Laye, which came into force in July
1920, the acquisition of Austrian nationality was conditional upon hav-
ing Heimatrecht in a municipality within the new borders of the Repub-
lic of Deutsch-Osterreich and not holding the nationality of another state
(Brandl 1996: 63; Baubsck & Cinar 2001).°

The new Constitution of 1920 introduced two important elements in
matters of nationality. First, legislation concerning the acquisition and
loss of nationality was declared a matter of the federal state (Bund) and
administration of the legal provisions one of the federal provinces
(Lénder) (Brandl 1996: 65). Second, a separate provincial citizenship
(Landesbiirgerschaft) was created for each of the nine Austrian federal
provinces. According to the Nationality Law of 1925, acquisition of Aus-
trian nationality was henceforth conditional upon holding or acquiring
the citizenship of a federal province. Persons who were Austrian na-
tionals and had Heimatrecht in a municipality were declared citizens of
the respective federal province (Landesbiirger). Children of Austrian na-
tionals acquired provincial citizenship and Austrian nationality accord-
ing to the principle of ius sanguinis. Foreigners could already acquire
provincial citizenship after four years of residence in Austria (de Groot
1989: 150), if they could prove that a municipality would grant them
Heimatrecht and if they gave up their previous citizenship. Other
modes of acquisition of the provincial citizenship and the Austrian na-
tionality concerned the automatic acquisition of nationality by profes-
sors upon taking office at an Austrian university, by a foreign woman
who married an Austrian national and by the children of foreign na-
tionals who obtained the Austrian nationality. However, after 1933, the
naturalisation of foreigners was possible only in individual cases if
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granting Austrian nationality served the interests of the government
(Goldemund et al. 1969: 409).

Following the annexation of Austria to Nazi Germany in 1938, all
persons holding Austrian nationality were declared nationals of the
Third Reich. Simultaneous to the abrogation of the Nationality Law of
1925 in July 1939 the provisions of the German Nationality Law of 1913
became effective in Austria (Heinl 1950: 48f).

1.2.2  Developments 1945-1985

After the reestablishment of Austria as an independent state, the Ger-
man Nationality Law of 1913 was abrogated in April 1945. A few
months later, the Law on the Transition to Austrian Nationality (Staats-
biirgerschaftsiiberleitungsgesetz) and the Nationality Law of 1945 came
into force. All persons who held Austrian nationality on 13 March 1938
or would have acquired it until 1945 on the basis of the Nationality
Law of 1925 were declared Austrian nationals. However, persons who
were considered to have fulfilled a condition that would have entailed
the loss of Austrian nationality between 1938 and 1945 were excluded.
According to § 77 of the Nationality Law of 1925, persons who acquired
a foreign nationality as well as women marrying foreign nationals lost
Austrian nationality. Thus the Austrian nationality of persons who had
to leave the country during the Nazi regime was restored automatically
only if they did not hold another nationality (Burger & Wendelin 2004:
2). Persons who had acquired a foreign nationality could regain Aus-
trian nationality by declaration until July 1950 if they could prove that
they had had their habitual residence in Austria since January 1919.”
In this case, applicants did not have to renounce a foreign nationality
acquired abroad.

The Nationality Law of 1945 was based on the Nationality Law of
1925, but provincial citizenship and Heimatrecht were not reintroduced.
Due to numerous amendments of the transitional provisions between
1945 and 1949 the Nationality Law of 1945 was republished in 1949.
Although the Nationality Law of 1949 was basically in line with the le-
gal provisions in force since 1925, the law also contained some
changes. First, according to § 9 of the Nationality Law of 1949, women
who acquired a foreign nationality automatically upon marriage could
henceforth apply for permission to retain their Austrian nationality.
Second, naturalisation of foreign nationals was made more difficult
and different waiting periods were introduced. § 5 of the Nationality
Law of 1949 provided that foreign nationals could acquire Austrian na-
tionality after four years of residence only if the naturalisation of the
applicant would benefit the interest of the federal state. After ten years
of residence naturalisation by discretion was possible if the applicant
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fulfilled the general conditions. Foreign nationals who had resided in
Austria for 30 years and fulfilled the general conditions had a legal en-
titlement to naturalisation. This latter provision was a reformulation of
the legal entitlement to naturalisation of persons who could prove to
have had their habitual residence in Austria since January 1919 (Heinl
1950: 125). The general conditions to be fulfilled were, among other
things, the renunciation of the previous nationality, absence of a rela-
tionship with the home country that could damage the interests of Aus-
tria and absence of a criminal record. These different waiting periods
introduced in 1949 are still part of the current law that regulates the
naturalisation of foreign nationals.

Between 1945 and 1950 roughly one million ‘displaced persons’ from
Eastern Europe and the former Soviet Union, among them more than
300,000 so-called Volksdeutsche (ethnic Germans), had become
stranded in Austria (Fassmann & Minz 1995: 34). While many dis-
placed persons stayed in Austria temporarily, about 530,000 settled
permanently. Between 1954 and 1956, displaced persons of German
descent who were either stateless or whose nationality status was un-
clear were granted the right to acquire Austrian nationality by declara-
tion.® Until 1958, roughly 230,000 Volksdeutsche acquired Austrian na-
tionality. In contrast, displaced persons who were not ethnic Germans
had to apply for discretionary naturalisation (Stieber 1995: 149).

During the first half of the 1960s reform, discussions concentrated
on domestic as well as international issues in nationality matters,
namely the need for a register of Austrian nationals (Staatsbrirgerschafi-
sevidenz) and the adoption of the UN Convention on the Status of Mar-
ried Women, the UN Convention on the Reduction of Statelessness,
and the Convention of the Council of Europe on the Reduction of Mul-
tiple Nationality (Thienel 1989: 95). A new nationality law was passed
in 1965, which came into force in July 1966.° Again, the Nationality
Law of 1965 maintained on the one hand the basic principles of nation-
ality legislation as it had developed since 1925, on the other hand sev-
eral changes were introduced in order to eliminate the discrimination
of women in matters of nationality. The most important changes in
this respect were:

— Children born in wedlock could acquire the Austrian nationality of
their mother if they would otherwise be stateless (§ 7).

— Automatic loss of Austrian nationality by marriage to a foreign na-
tional was abolished (§ 26).

— Automatic acquisition of nationality by marriage to an Austrian na-
tional was transformed into a right to naturalisation by declaration
(§9)-

— Automatic granting of nationality to a foreign woman whose hus-
band acquired the Austrian nationality was transformed into a legal
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entitlement to the extension of naturalisation upon application

(§ 16).

Two further changes were introduced with respect to the ban on multi-
ple nationality and the loss of Austrian nationality. First, according to
§ 10 of the Nationality Law of 1965, recognised refugees were explicitly
exempt from the requirement to renounce their previous nationality in
order to be granted Austrian nationality. Second, with an aim to
strengthening the principle of individual autonomy, § 37 of the Nation-
ality Law of 1965 provided, for the first time, for the loss of nationality
by voluntary renunciation (Thienel 1989: 95).

Until the mid-1980s, the Nationality Law of 1965 was amended with
regard to the naturalisation of foreign nationals, the reacquisition of
nationality and the nationality status of men and women (Mussger et
al. 2001: 22f). The amendments of 1973 and 1983 deserve special at-
tention. While the latter reform eliminated still existing inequalities be-
tween men and women, the original aim of the amendment in 1973
was, among other things, to facilitate the naturalisation of the so-called
‘guest workers’ (Novak 1974: 589).

Until the early 1960s, Austria was an emigration country. Germany
and Switzerland were the main destination countries for many Aus-
trian labour migrants. The aggregate migration balance between 1951
and 1961 amounted to —-129,000 (Waldrauch 2003). When Austria
started facing labour shortages during the economic boom of the late
1950s, the Austrian Economic Chamber entered into negotiations with
German and Swiss companies to stop the recruitment of Austrian
workers (Miinz, Zuser & Kytir 2003: 21). As these negotiations were
not successful, the Social Partners reached an agreement to recruit
workers from Mediterranean countries. Recruitment agreements were
concluded with Spain (1962), Turkey (1964) and former Yugoslavia
(1966), which led to an increase of the share of foreign workers from
1.6 per cent in 1965 to 7.2 per cent in 1975 (Waldrauch 2003). The
share of foreign nationals living in Austria increased from 1.4 per cent
in 1961 to 2.8 per cent in 1971 (Miinz et al. 2003: 38). It is against this
background that the amendment of Nationality Law 19773 was supposed
to liberalise the conditions of naturalisation.

Until the reform of 1973, § 10 (4) of the Nationality Law of 1965,
which is a constitutional provision, stated that foreigners could be
granted Austrian nationality irrespective of some of the general condi-
tions for naturalisation in case their ‘extraordinary achievements’ would
serve the interests of the Republic. Thus, the draft version of the gov-
ernment bill allowed for ‘ordinary’ achievements to be a sufficient rea-
son in order to waive the requirements of ten years of residence, suffi-
cient income, and renunciation of the original citizenship. The intent-
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ion was to remove the most important obstacles to the naturalisation
of so-called ‘guest workers’ and their descendents. However, in the pre-
liminary stages of the parliamentary procedure the government was ac-
cused of just ‘fishing for voters’ (Novak 1974: 590). In addition, the
proposed amendment would have required a two-thirds majority vote
by the parliament to amend a constitutional provision, which may ex-
plain the reluctance of the Constitutional Committee that eventually re-
jected the proposed amendment. Instead, the Constitutional Commit-
tee agreed on abolishing the requirement of a certain period of resi-
dence in the country for minors with a foreign nationality. As,
according to § 17 of the Nationality Law of 1965, minor children already
had a legal entitlement to be granted Austrian nationality together with
their parents without having to fulfil any residence requirements, this
amendment had hardly any impact in practice.

The reform of 19773 also brought changes with regard to survivors of
the Holocaust, political emigrants and expatriates (Novak 1974). The
time limit for applications for the reacquisition of Austrian nationality
by former nationals who had had to leave the country to escape politi-
cal persecution between 1933 and 1945 was extended until December
1974 (§ 58 in the version of 1973). The same group of people was
granted the right to reacquire Austrian nationality by notification (An-
zeige) to the authorities of the re-establishment of their habitual resi-
dence in Austria, if they had been Austrian nationals for at least ten
years, were entitled to permanent settlement and fulfilled the general
conditions for naturalisation (§ 58c). Finally, the permission to retain
Austrian nationality when acquiring a foreign nationality was made
conditional on ‘future achievements’ for the benefit of the Republic in-
stead of ‘extraordinary’ achievements (§ 28).

A profound change of nationality legislation in the mid-198cs
brought about full equality between men and women.'® Most impor-
tantly, the gender inequality with respect to the acquisition of national-
ity by children born in wedlock was eliminated. Since September 1983,
children born in wedlock acquire Austrian nationality by birth if one of
the parents is an Austrian national. Minor children born before Sep-
tember 1983 who could not acquire Austrian nationality because their
father was not an Austrian national were given the option upon de-
claration to obtain the Austrian nationality from their mother until De-
cember 1988.™

However, the gender equality reform also eliminated a ‘female privi-
lege’ (Baubock & Cinar 2001). Until then, women married to an Aus-
trian national could acquire their husband’s nationality by simple de-
claration without having to fulfil any other conditions. Since the reform
of 1983, persons married to Austrian nationals have to fulfil the gener-
al conditions of naturalisation.
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1.3 Recent developments and current institutional arrangements

The Nationality Law of 1965 was reissued in 1985'* and has been
amended several times since then. The most important amendments
between 1985 and 1998 concerned (1) the relationship between nation-
ality of the Federal Republic (Bundesbiirgerschaft) and ‘citizenship’ of
the federal provinces (Landesbrirgerschaft), (2) the reacquisition of Aus-
trian nationality and (3) the naturalisation of foreign nationals.

According to art. 6 (1) of the Constitution of 1929, each federal pro-
vince had its own ‘provincial citizenship’ (Landesbiirgerschaft), which
was declared a prerequisite for the acquisition of ‘federal citizenship’
(Bundesbiirgerschaft). Although art. 6 (1) also provided that the acquisi-
tion and loss of the citizenship of each federal province took place un-
der uniform conditions, no federal law was introduced to regulate
these conditions. The provisional Constitution of 1945 and the Nation-
ality Law of 1949 declared that, subject to further constitutional
amendments, this subdivision of Austrian nationality into provincial
and state citizenship was suspended (Mussger et al. 2001: 20). It was
only in 1988 that the principle of a ‘uniform’ Austrian nationality was
laid down in the Constitution. Although the citizenship of the federal
provinces was maintained, the amended art. 6 (2) of the Constitution
reversed the relationship between the Bundesbiirgerschaft and Landes-
biirgerschaft. Persons holding Austrian nationality were henceforth con-
sidered ‘citizens’ of the federal province where they have their main re-
sidence.”

Another important development with respect to rights of Austrian
nationals occurred in 1990, when a number of laws that regulate the
eligibility of voters in national elections and referenda were amended
(see BGBL. 148/90). Since then, Austrian nationals living abroad enjoy
full voting rights in parliamentary and presidential elections as well as
in national referenda, if they are included in the register of voters in a
municipality. The registration requires an application by Austrian ex-
patriates and needs to be renewed every ten years.

As mentioned above, survivors of the Holocaust and political emi-
grants were granted the right to reacquire nationality by notification
(Anzeige) in 1973, but they had to re-establish their habitual residence
in Austria and to meet, with some exceptions, the general conditions
for naturalisation. The amendment of 1993, finally, liberalised the con-
ditions for the reacquisition of nationality by persons who had had to
leave the country before 1945.

The Nationality Law of 1985 was last amended in 1998 with the aim
of eliminating differences in the administration of the law by the feder-
al provinces with respect to the facilitated naturalisation of immigrants.
The reform of 1998 also introduced for the first time language profi-
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ciency as an explicit condition for naturalisation. The political back-
ground of this reform and current debates about tightening certain
conditions for naturalisation will be described in sect. 1.3.2. The next
section describes the current modes of acquisition and loss. Provisions
amended by the reform of 1998 that came into force in January 1999
are indicated in brackets. Further changes proposed by a draft govern-
mental bill in November 2005 will be discussed in the concluding
sect. 1.4.

1.3.1  Main modes of acquisition and loss of nationality

1.3.1.1  Acquisition of Austrian nationality

The Nationality Law of 1985 provides, together with the Decree on Na-
tionality, the main source of legal provisions currently regulating acqui-
sition and loss of Austrian nationality."* Austrian nationality is either
acquired by (1) descent, i.e., by birth (§§ 7, 7a, 8), or after birth by (2) the
granting of nationality (or extension of the granting) ({§ 10-24), (3) ex
lege by taking office as a professor at an Austrian university, the Acad-
emy of Arts in Vienna or an Austrian Arts College (§ 25 (1)),” (4) by de-
claration (§ 25 (2)) or (5) by notification (§ 58¢).

(1) Acquisition at birth: As already mentioned, Austrian nationality
legislation is based on the principle of ius sanguinis. While birth in
Austria does not constitute a claim to the acquisition of citizenship at
birth by descendents of immigrants,'® Austrian nationality is attributed
to children of Austrian nationals living abroad by virtue of descent.
With respect to the attribution of nationality iure sanguinis to children
born abroad, Austrian nationality legislation does not contain any re-
strictions, so that Austrian nationality may be indefinitely attributed to
descendents of Austrian emigrants. This intergenerational transmis-
sion will only be prevented if parents of Austrian origin have re-
nounced their Austrian nationality before the birth of the child in order
to acquire the nationality of their (foreign) country of residence. Since
1999 retaining Austrian nationality has been made easier so that we
can expect more iure sanguinis acquisitions abroad as a consequence.
If the first generation retains Austrian nationality, then all subsequent
generations can pass on their nationality acquired at birth to their own
children.

Children born in wedlock acquire Austrian nationality by birth if one
of the parents is or was until his or her death an Austrian national
(§ 10 (7). Children born out of wedlock acquire the nationality of their
Austrian mother. If the father of a child born out of wedlock is an Aus-
trian national, the child receives the nationality of the father upon legit-
imation (i.e., through the marriage of the parents or by declaration of a
child as legitimate by the Federal President) (§ 1o (7a))."” Since 1985,
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automatic acquisition by legitimation requires the consent of a child
above the age of fourteen and of his or her legal agent, as the Constitu-
tional Court declared automatic naturalisation by legitimation a viola-
tion of the principle of equality (Thienel 1989: 146). The Court argued
that this automatic and compulsory mode of acquisition amounts to un-
equal treatment of children who acquire Austrian nationality after birth
by extension of their parents’ naturalisation and by legitimation, re-
spectively. In the first case, the child of a person who acquires Austrian
nationality does not become an Austrian national automatically, as the
extension of the granting of Austrian nationality to a child requires an
application filed on a voluntary basis. In contrast, the Nationality Law
of 1965 (§7 Abs (4)) provided for the automatic acquisition of Austrian
nationality by an illegitimate child of an Austrian father upon marriage
of the parents. Neither the child nor the parents could object to acquisi-
tion of Austrian nationality. Against this background, the Court argued
that children who acquire Austrian nationality after birth and some-
times against their will are being treated unequally compared to chil-
dren who also acquire it after birth, but only on the basis of a voluntary
act.

Foundlings up to the age of six months are considered Austrian na-
tionals by descent (§ 10 (8) 1).

(2) General conditions for acquisition after birth: Foreign nationals
may acquire Austrian nationality either by discretionary naturalisation
or by naturalisation through legal entitlement based on long-term resi-
dence or familial ties. As a general rule, foreign nationals seeking nat-
uralisation must have had their principal residence in Austria without
interruption for ten years (§ 1o (1)). In addition, the following require-
ments have to be met:

— The applicant must not have been convicted, by an Austrian or for-
eign court, to imprisonment of more than three months (before
1999: six months) because of one or more intentional crimes in-
cluding ‘youth crimes’, or by an Austrian court to imprisonment of
more than three months (before 1999: six months) because of a fis-
cal offence (§ 10 (2) and (3)).

— There must be no criminal proceedings pending for an intentional
crime or fiscal offence that may be punished with imprisonment
(§ 10 (1) 4).

— There must be no ban on the applicant’s residence (Aufenthaltsver-
bot) in Austria and no proceedings pending to terminate the resi-
dence of the applicant (§ 10 (5)).

— The applicant must have an ‘affirmative attitude towards the Repub-
lic of Austria’, which is to be judged on the basis of his or her past
behaviour, and he or she must not represent a danger to public law,
order and security including any other public interest that is cov-
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ered by art. 8 (2) of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (§ 10 (1) 6).

— The applicant must have sufficient income unless the applicant is
not responsible for his or her own financial upkeep (§ 10 (1) 7).

— The applicant must not have relations to a foreign state, which
could damage the interests or the reputation of Austria (§ 10 (1) 8).

— The applicant must undertake steps to be released from his or her
previous nationality if this is possible and reasonable (§ 10 (3)).

— The applicant must have knowledge of the German language at a
level that corresponds to his or her social circumstances (since 1999)

(fzoa).

Fulfilment of the general conditions for naturalisation does not auto-
matically result in the granting of Austrian nationality. In exercising
their discretion authorities have to take into consideration the common
good, public interests and the extent of integration of the applicant
(§ 11). In this context, authorities may base their decision on additional
criteria such as ‘work ethics’ or compliance with legal requirements
concerning road safety (Mussger et al. 2001: 80; Thienel 1990: 204f).
However, authorities are obliged to justify the way they make use of
their discretion.
(2.1.) Facilitated naturalisation: Austrian nationality may be granted
after four or six years of residence if the general conditions for naturali-
sation are fulfilled and if there is a reason deserving special considera-
tion (besonders berticksichtigungswiirdiger Grund) (§ 10 (4) and (5)). Since
1999, the law states that Austrian nationality may be granted after four
years of residence if the applicant is an EEA-national or a recognised
refugee (§ 10 (5) 4-5). Other applicants may be granted Austrian nation-
ality after six years of residence
— if they are former Austrian nationals, unless nationality was lost by
withdrawal (§ 10 (5) 1), or

— if they can prove that their personal and professional integration is
‘sustainable’ (§ 10 (5) 3), or

— if they were born in Austria (§ 10 (5) 6), or

— because of their special achievements in the arts, economy, science
or sports (§ 10 (5) 2).

Minors who fulfil one of these conditions may be naturalised after four
years of residence. As the reasons for facilitated naturalisation enumer-
ated by the law are not exhaustive, authorities may apply additional cri-
teria in practice.

With the reform of 1998, birth in Austria has, for the first time,
been specified by law as a reason for facilitated naturalisation. How-
ever, birth in Austria still does not constitute a legal entitlement to the
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acquisition of Austrian nationality, and in practice the overwhelming
majority of minors acquire Austrian nationality together with their par-
ents rather than because of birth in Austria (Waldrauch & Cinar 2003:
274). The main categories of foreign nationals who have acquired Aus-
trian nationality according to the new provisions for facilitated naturali-
sation are recognised refugees after four years of residence and foreign
nationals who have lived in Austria for at least six years and were able
to prove their ‘sustainable integration'.

Foreign nationals who have attained and are expected to attain ‘extra-
ordinary achievements’ may be naturalised without having to meet any
residence requirement, if the granting of Austrian nationality benefits
the interests of the Republic. In this case, neither proof of sufficient in-
come nor renunciation of the original nationality is necessary (§ 10 (6),
constitutional provision) 8

Finally, persons who acquire Austrian nationality by grant (Verlei-
hung) (or extension of grant) have to take the following oath:

‘I swear that I will be a loyal citizen of the Republic of Austria, that I
will always conscientiously abide by the laws and that I will avoid
everything that might harm the interests and the reputation of the Re-
public.’

Usually persons who are granted Austrian nationality have their
principal residence in Austria. However, in a few cases application for
acquisition of Austrian nationality may be filed abroad. This includes
persons married to an Austrian national for at least five years (§ 112 (1)
b), the extension of naturalisation to children and spouses (after five
years of marriage) (§ 17), the naturalisation of children of Austrian na-
tionals (§ 12 (4)) and former Austrian nationals who have lost Austrian
nationality because of marriage to a foreign national within five years
after divorce (§ 13).

(2.2.) Legal entitlement: Several provisions of the Nationality Law of
1985 confer to certain groups of foreigners legal entitlement to acquire
Austrian nationality. Privileged groups of foreign nationals include fa-
mily members of an Austrian national or a reference person who is
about to be granted Austrian nationality, long-term residents, stateless
persons and former Austrian nationals.

(2.2.1.) Family members: The most important group of foreign na-
tionals who enjoy a right to acquisition of Austrian nationality consists
of family members of Austrian nationals or of a reference person who
is about to be granted Austrian nationality. The foreign spouse of an
Austrian national has a legal entitlement to obtain Austrian nationality
after four years of marriage if he or she has lived in Austria for at least
one year or after three years of marriage and residence in Austria for at
least two years (§ 11a). The residence requirement is dispensed with, if
the marriage has been maintained for at least five years and the Aus-
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trian spouse has held Austrian nationality for at least ten years. Since
1999, the couple must live in the same household.

A foreign child of an Austrian national has a legal entitlement to be
granted Austrian nationality (the mother’s or the father’s), if the child
is a minor, unmarried and born in wedlock (§ 12 (4)). If the child was
born out of wedlock, the legal entitlement is dependent on the mother
holding the Austrian nationality. If the relevant Austrian parent is the
father, the transfer of nationality by legal entitlement presupposes the
proof of paternity, and the father must have custody over the child. Ex-
cept for the residence requirement of ten years, foreign family mem-
bers of Austrian nationals must fulfil the general conditions of natura-
lisation in order to make use of legal entitlement.

The acquisition of Austrian nationality by a foreign national has to
be extended to his or her spouse (§ 16) and children (§ 17) upon appli-
cation if they fulfil the same requirements as foreign family members
of Austrian nationals (see above 2.2.1).

(2.2.2.) Long-term residents: Austrian nationality may be obtained by
legal entitlement if a foreign national has had his principal residence
in Austria for at least 30 years (§ 12 (1) a). Since 1999, foreign nationals
who have had their principal residence in Austria for at least fifteen
years also have a legal entitlement to acquisition of Austrian nationality
if they can prove their sustainable personal and professional integra-
tion ((§ 12 (1) b)). In both cases applicants have to meet the require-
ments for discretionary naturalisation as described above (see 2.1.).

(2.2.3.) Stateless persons: Persons born in Austria who have been state-
less since birth have a legal entitlement to acquisition of Austrian na-
tionality if they have had their principal residence for a total of ten
years in the country. The applicant must not have been convicted by an
Austrian court for the violation of ‘national security’ as defined by the
UN Convention on the Reduction of Statelessness of 1961™ or to im-
prisonment of five years or more. The application has to be filed within
two years after reaching the age of 18 (§ 14). The ‘lack of protection by
the country of origin' was declared in a report of the Constitutional
Committee a ‘special reason’ for facilitated naturalisation after less than
ten years of residence. However, the Administrative Court argued in
several decisions that even if statelessness entails the lack of protection
by the country of origin, statelessness alone is not a sufficient condi-
tion for facilitated naturalisation; the Court found furthermore that sta-
telessness is not an indicator of ‘advanced assimilation’ that would jus-
tify the reduction of the general residence requirement of ten years.*®
In this context, it is important to note that Austria has made the grant-
ing of nationality to stateless persons dependent upon all of the condi-
tions permissible according to art. 1 (2) of the Convention on the Re-
duction of Statelessness 1961. The aim of the legislator was to make
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use of permissible restrictions to the greatest extent possible (Thienel
1990: 242). Similarly, with respect to art. 6 (par. 4) of the European
Convention on Nationality of 2000, Austria declared to retain the right
not to facilitate the acquisition of its nationality for stateless persons
(and recognised refugees) for this reason alone.*’

(2.2.4.) Former nationals: Reacquisition of Austrian nationality by le-
gal entitlement is possible for different groups of former nationals
(§ 12 (2) and (3)). First, persons who have been Austrian nationals for
at least ten years and who have not lost Austrian nationality by withdra-
wal or renunciation have a right to reacquire Austrian nationality after
one year of residence in Austria (§ 12 (2)). Second, persons who have
lost Austrian nationality at a time when they did not yet have full legal
capacity have a right to be granted Austrian nationality if the applica-
tion is filed within two years upon gaining full legal capacity, unless
loss of nationality was based on withdrawal (§ 12 (3)). Third, persons
who have lost Austrian nationality because of automatic or voluntary
acquisition of a foreign nationality following marriage are entitled to
reacquire Austrian nationality if the application is filed within five
years after the dissolving of the marriage (§ 13). In all of these cases,
apart from the residence requirement of ten years, applicants have to
fulfil the general conditions for naturalisation.

While in respect of discretionary naturalisation, the authorities have
to consider the common good, public interests and the extent of the ap-
plicant’s integration by taking account of his or her ‘general conduct’
(§ 11), this provision does not apply in cases where foreign nationals
have a legal entitlement to naturalisation (§ 11a-17).

(2.3.) Acquisition by notification: Since the amendment of 1993, survi-
vors of the Holocaust and political emigrants reacquire Austrian na-
tionality by simple notification (Anzeige) addressed to the authorities
about having left the country before 1945 due to political persecution
(§ 58c). There are no other conditions attached to reacquisition of Aus-
trian nationality by notification. Granting of nationality is free of
charge and renunciation of previous nationality is no longer required.
To be sure, the reacquisition of Austrian nationality by political emi-
grants is numerically not significant, but has above all symbolic and
political importance. Still, it is noteworthy that between 1993 and
2001, approximately 1,800 political emigrants regained Austrian na-
tionality, whereas the number of political emigrants who reacquired
Austrian nationality between 1965 and 1992 amounted to roughly 350
(Burger & Wendelin 2004: 6).

1.3.1.2  Loss of Austrian nationality
The main modes of loss of Austrian nationality are laid down in {§ 26-
38 of the Nationality Law of 1985, which enumerate different reasons
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for loss of nationality. First, the acquisition of a foreign nationality pro-
vokes the loss of Austrian nationality, if an Austrian national expresses
his or her ‘positive intention’ (positive Willenserklirung) to obtain the na-
tionality of another state (§ 27). Submitting an application, making a
declaration or explicitly giving one’s consent in order to receive a for-
eign nationality is considered expression of such positive intent. Aus-
trian nationality is not lost, however, if a foreign nationality is acquired
because the Austrian national did not object to the automatic acquisi-
tion, even if the right to object to it is prescribed in foreign law (Muss-
ger et al. 2001: 117). In addition, neither does a declaration of intent
targeted not primarily at the acquisition of a foreign nationality (e.g.,
marriage with a foreign national) lead to the loss of Austrian national-
ity, even if the Austrian national was aware that he or she would ac-
quire the foreign nationality automatically. The loss of nationality is ex-
tended to the reference person’s minor children unless the other parent
retains Austrian nationality.

In order to prevent the loss of Austrian nationality when acquiring
the nationality of another state, Austrian nationals have to apply for
permission to retain their Austrian nationality ({ 28). If the conditions
laid down by the law are fulfilled, authorities have to approve the reten-
tion of Austrian nationality. However, authorities have almost unlim-
ited leeway, as the requirements to be met are defined very vaguely
(Thienel 1990: 302). The law merely states that retention of Austrian
nationality has to be approved if the applicant has performed ‘special
achievements’ in the past and is expected to do so in the future, or if
there is another reason that deserves ‘special consideration’. In both
cases, retention of Austrian nationality has to benefit the interests of
the Republic. In addition, the foreign state must not object to the re-
tention of Austrian nationality, and the Austrian national has to fulfil
some of the general conditions for acquisition of Austrian nationality
such as the absence of criminal convictions.

With the amendment of the Nationality Law in 1998, a new provi-
sion was introduced to allow for retention of Austrian nationality, even
if the applicants cannot prove that acceptance of dual nationality would
benefit the public interest. Since 1999, retention of Austrian national-
ity is to be approved if the applicant can show that there is a special
reason related to his or her private or family life justifying dual nation-
ality (§ 28 (2)). According to the explanatory notes to the draft govern-
ment bill, the easing of the rather demanding conditions with regard
to retention of Austrian nationality aims at the avoidance of severe ‘ad-
verse effects’ that a person would suffer from loss of the Austrian na-
tionality. According to information given by some provincial authori-
ties, such adverse effects include severe financial disadvantages, loss of
inheritance rights in another state or loss of employment in both coun-
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tries. The new possibility of retention is, however, restricted to persons
who have acquired Austrian nationality by descent.>*

The government bill of November 2005 aims to further facilitate the
retention and reacquisition of Austrian nationality. Both provisions are
likely to have the effect of increasing the number of Austrian expatri-
ates who may also hold a foreign nationality and can, thus, transmit
Austrian nationality iure sanguinis to children born abroad.

Second, persons who voluntarily enter into the military service of a
foreign state lose Austrian nationality automatically (§ 32), even if they
thereby become stateless.”> However, if the person concerned is a dual
national and performs military service in the country of which he or
she is a national, Austrian nationality does not lapse, unless perfor-
mance of military service is prolonged voluntarily or extended to in-
clude, for example, voluntary weapon drill (Mussger et al. 2001: 127).

Third, Austrian nationality has to be revoked if a person who has ac-
quired Austrian nationality by grant (or extension of the grant) has re-
tained his or her prior nationality for more than two years since acqui-
sition (§ 34). As a general rule, the granting of Austrian nationality de-
pends on the renunciation of the previous nationality where this is
legally possible and reasonable. In order to facilitate renunciation of
the previous nationality, Austrian authorities issue an assurance (Zusi-
cherung) stating that Austrian nationality will be granted if the appli-
cant can prove the renunciation of his or her previous nationality with-
in two years. If, however, a person cannot give up his or her previous
nationality without having acquired the nationality of another state,
Austrian nationality is granted under the condition that the renuncia-
tion of the previous nationality will be proven within two years follow-
ing acquisition of Austrian nationality. Deliberate non-compliance with
this obligation is a reason for deprivation of Austrian nationality, of
which the authorities have to notify the relevant person six months in
advance. However, deprivation of Austrian nationality because of reten-
tion of the previous nationality is not permissible if the relevant person
has acquired Austrian nationality more than six years previously.

Finally, the law provides for loss of Austrian nationality by renuncia-
tion (§ 37). An Austrian national may renounce nationality if he or she
also holds the nationality of another country and has had his or her
principal residence abroad for five years. Dual nationals, who have
their principle residence in Austria have to fulfil further conditions: (1)
Renunciation of nationality is not possible if there are criminal pro-
ceedings pending because of a crime carrying a sentence of more than
six months imprisonment, or if the execution of such a sentence is
pending. (2) A male national between the ages of sixteen and thirty-six
can renounce Austrian nationality only if he has been either declared
unfit for military service or alternative civilian service, or if he has per-
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formed military or alternative service in another country of which he
holds the nationality and is released from military or alternative service
on the basis of a bilateral or international agreement. In all circum-
stances, a written declaration of renunciation has to be filed with the
responsible authority.

1.3.2  Political analysis

According to the census of 2001, roughly 710,000 foreign nationals
make up 8.9 per cent of Austria’s population (8,032,926). Nationals of
former Yugoslavia (322,261) and Turkey (127,226) are the two biggest
groups who account for 63 per cent of the total foreign population. It
should be noted that these figures include foreign nationals born in
Austria. The share of foreign nationals born in the country is the high-
est among nationals of Turkey (26.4 per cent), Croatia (20.7 per cent),
Serbia and Montenegro (18.2 per cent) and Bosnia-Herzegovina (16.4
per cent) (Waldrauch 2003: 2). The number of persons who were born
abroad and live in Austria is much higher than the number of foreign
nationals. Roughly 1,000,000 residents or 12.5 per cent of the popula-
tion are foreign-born. Thus, the share of the foreign-born population in
Austria is higher than in the USA (Jandl & Kraler 2003). However, un-
like the USA and like many other European countries, Austria’s self-
image is not that of an immigration country.

The legal framework with regard to the entry, residence and employ-
ment of foreign nationals, which was based since the early 1960s on
the principle of the temporary admission of ‘guest workers’, remained
in place until the early 199os. In this period, the Law on the Employ-
ment of Aliens of 1975 (Ausldnderbeschiftigungsgesetz), together with the
Law on the Aliens Police (Fremdenpolizeigesetz), was the main instru-
ment to safeguard a tight link between the development of the eco-
nomic cycle and the employment of foreign workers. In other words,
migration to Austria was regulated indirectly either by exerting strict
control over the employment of foreign nationals or by adopting a lais-
sez-faire approach in times of accelerated economic growth (Davy &
Gichter 1993: 159). Accordingly, the main authority responsible in the
area of migration policy was the Ministry of Social Affairs. In line with
the ‘guest worker’ approach, the integration of foreign workers and of
their family members was hardly on the political agenda until the mid-
1990s. In the years following the fall of the Iron Curtain, a series of
legislative reforms were undertaken by the coalition government of
SPO and OVP (Social Democratic Party and People’s Party) to reduce
the number of applications for asylum, prevent illegal migration, re-
strict the number of foreign workers as well as to introduce an immi-
gration policy based on annual quotas.
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According to the census of 1981, the share of foreign nationals in
Austria’s population was 3.9 per cent (291,448 persons). Ten years la-
ter, this ratio has increased to 6.6 per cent (517,690 persons). The
growth of the foreign population occurred mainly between 1989 and
1993 (+ 338,050 persons). Although the public and political discourse
focused almost exclusively on the growing number of applications for
asylum (1988: 6,718; 1992: 24,361) and the accommodation of asylum
seekers, the rapid increase in the foreign population was primarily trig-
gered by the economic boom of the late 1980s and early 1990s (Bau-
bock 1996: 20; Davy & Gichter 1993: 173; Zuser 1996:18). The share
of foreign workers employed in Austria increased from 5.4 per cent in
1988 to 9.0 per cent in 1992. The two traditional sending countries,
i.e., (former) Yugoslavia and Turkey, played an important role in satis-
fying the demand for foreign workers during this economic growth.
Migrant workers from both countries accounted for 6o per cent of the
increase in the number of foreign employees between 1988 and 1992.
In response to this development, a quota was introduced in 1990 to re-
strict the share of foreign workers to 10 per cent of the workforce. In
1993, this quota was reduced to 8 per cent of the workforce (Davy & Ci-
nar 2001: 594, FN 228).

More radical steps were taken with regard to the entry and residence
of foreign nationals in 1992/93. The new Residence Law, which came
into force in July 1993, introduced annual immigration quotas for the
first time (it was in force until mid-1995 and also applied to foreign
children born in Austrial). Although the Residence Law was designed
to regulate the admission of new immigrants, it had a profound impact
on the status of legally admitted immigrants, particularly of those who
did not hold an unlimited residence permit. Due to new and rigid pro-
visions concerning the renewal and withdrawal of residence permits,
legally resident immigrants were faced with the risk of losing their
right to residence. In fact, after the Residence Law came into force, sev-
eral immigrants and/or family members became illegal residents and
had to reapply for admission from abroad under the new quota system
(Waldrauch 2003: 6; Baubéck 1996: 22).

The harshness of the new provisions gave rise to widespread and
sustained criticism. The appointment of a new Minister of the Interior
by the SPO, Caspar Einem, led to an amendment of the Residence Law
in 1995, which removed some of the most contested provisions. In the
same year, the Ministry of the Interior announced a profound reform
under the slogan ‘integration before new immigration’ (Integration vor
Neuzuwanderung). The most important change implemented by the
Aliens Act of 1997 was the principle of ‘consolidated residence’ (Auf-
enthaltsverfestigung), which provided for increased security of residence
and protection against expulsion after five, eight and ten years of resi-
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dence. The expulsion of the so-called ‘second generation’ was declared
unlawful altogether. However, as called for by the Federation of Trade
Unions and the Chamber of Labour, access to legal employment for fa-
mily members was made conditional upon four to eight years of resi-
dence in Austria. The Aliens Act of 1997 also made it possible to expel
foreign nationals if they had spent less than eight years in Austria and
faced unemployment lasting for one year. The so-called ‘integration
package’, which came into force in January 1998, was based on a com-
promise between the coalition parties SPO, OVP and the social part-
ners. Part of this compromise was an agreement on what the next re-
form step would be, namely amendment of the Nationality Law of
198s.

Between 1980 and 1990, the number of persons granted Austrian
nationality remained more or less stable at between 8,000 and 10,000.
The naturalisation rates of nationals of former Yugoslavia (1990: 1.7
per cent) and Turkey (199o0: 1.1 per cent) were particularly low. Starting
in 1991, the number of persons granted Austrian nationality increased
steadily. This applies particularly to nationals of Turkey: While in 1989,
roughly 700 applicants with Turkish nationality were naturalised, the
number of former Turkish nationals who acquired Austrian nationality
amounted to 3,200 in 1995 and 77,500 in 1996.

This rapid growth of the number of persons applying for Austrian
nationality is due to different factors. The rise of an anti-immigrant
discourse in the early 199os triggered by the FPO as well as by the
SPO (Zuser 1996: 64-70), which was followed by a rigid legislation in
the early 199o0s that gravely impaired the legal resident status of even
long-term immigrants and of their family members, transformed the
option of naturalisation into an ‘escape route’ (Baubéck & Cinar 1999).
In addition, in the province of Vienna, where acquisition of nationality
has always been easier than in other Austrian provinces the naturalisa-
tion of immigrant families was encouraged and facilitated particularly
between 1989 and 1994. The Viennese authorities made use of the
possibility of granting Austrian nationality after four years and less
than ten years of residence due to ‘special reasons’.

Until the reform of 1998, the Nationality Law did not stipulate the
special reasons. In practice, authorities could take into account an ap-
plicant’s status as a (1) recognised refugee or (2) a stateless person as
well as (3) birth in Austria, (4) ‘complete’ linguistic and cultural assimi-
lation or (5) employment in a ‘shortage occupation’. In 1989, the fol-
lowing special reasons were added to the list by the Viennese authori-
ties: (6) the applicant has a close family member who is an Austrian
national, (7) the applicant has a satisfactory record of employment of
four years and (8) the applicant lives with his or her spouse in Vienna
where the children attend school (Cinar 1999: 147). Between 1989 and
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1994, the number of persons granted Austrian nationality by Viennese
authorities for special reasons rose from 7735 to 2,028. In the same per-
iod, roughly 63 to 8o per cent of all facilitated naturalisations took
place in Vienna. A major side effect of this practice was that under cer-
tain conditions the granting of Austrian nationality had to be extended
to family members upon application (§§ 16 and 17 of the Nationality
Law of 198s5). Therefore, the total number of acquisitions of Austrian
nationality increased considerably between 1989 and 1994.

Although the Viennese practice became more restrictive in the fol-
lowing years, as the minimum residence requirement was raised from
four to six years and facilitated naturalisation was made dependent on
sufficient knowledge of German, this had no impact on the upward
trend in naturalisations. Two factors explain the continuous surge in
naturalisations since the early 199os. First, each year more and more
immigrants become eligible to acquire Austrian nationality on the ba-
sis of at least ten years of residence. Second, since June 1995, Turkish
emigrants who naturalise abroad can keep their citizenship rights in
Turkey (aside from their political rights). To this end, a so-called ‘pink
card’ has been introduced which can be obtained by persons who ac-
quired Turkish nationality by birth and who have been given permis-
sion by the Council of Ministers to be released from Turkish citizen-
ship. The ‘pink card’ provides former Turkish nationals with the rights
to residence, employment, acquisition of real estate, inheritance, etc.>4
In addition, the amendment of 1995 abolished a provision according to
which voluntary expatriation required compliance with military obliga-
tions. In other words, male Turkish citizens at the age when they can
be drafted may ‘opt out’ of Turkish citizenship in order to naturalise
abroad without having to first serve in the Turkish army. Both amend-
ments had a significant impact on the naturalisation patterns of immi-
grants with Turkish citizenship.

Against this background, the FPO, followed by the OVP, started
campaigning against the ‘premature’ granting of Austrian nationality.
In 1996 and 1997, all of the parties apart from the SPO repeatedly in-
troduced draft bills to amend the 1985 Nationality Law. While the SPO
remained silent for a long time, the OVP rapidly became the key player
in the political debate. The OVP argued that Austrian nationality is a
‘valuable good’, which should not be given away to foreign nationals
who lack the ‘will to integrate’.>> According to the proposal of the OVP
presented in autumn 1996, the authorities responsible for naturalisa-
tion should, in exercising their discretion, consider whether the appli-
cant meets the following requirements: (1) fifteen years of residence,
(2) sufficient integration, (3) German language skills and (4) participa-
tion in integration courses to be offered by the federal provinces on the
political and legal system of Austria and the history and culture of Aus-
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tria and Europe. In addition, the OVP proposed that persons married
to an Austrian national as well as family members of a person who is
about to acquire Austrian nationality should be naturalised by discre-
tion instead of by legal entitlement.

According to the FPO proposal, a new constitutional provision
should be introduced into the Nationality Law stating that Austria is
not an immigration country. Austrian nationality should be granted
only if this would benefit the interests of the Republic. The annual
number of naturalisations in each federal province should not exceed
0.5 per cent of the local population. The integration of foreign na-
tionals (i.e., knowledge of German and of the legal system of Austria)
applying for naturalisation should be ascertained by an official decree
by the respective federal government. Finally, each Austrian national
should be given the right to raise objections regarding the required in-
tegration of the applicant.

The proposals of the Greens and the Liberal Party, which was
founded by a former member of the FPO in the early 1990s, went in
the opposite direction. Both parties proposed the introduction of the
principle of ‘double ius sol?, the reduction of the general residence re-
quirement from ten to five years and the abolishment of the require-
ment to renounce the original nationality (Greens) or tolerance of dual
nationality with respect to applicants from countries that did not have
a ban on dual nationality (Liberals). While the proposal of the Liberals
included basic knowledge of the German language to be taken into ac-
count in discretionary naturalisations, the proposal of the Greens did
not make naturalisation conditional upon language proficiency.

As mentioned above, the SPO did not introduce a draft bill. How-
ever, the city councillor of Vienna in charge of integration matters, Re-
nate Brauner (SPO), argued in favour of tolerating dual nationality for
the so-called ‘second generation’ until the age of majority. The OVP ve-
hemently objected to the toleration of dual nationality and argued that
there could not be ‘dual loyalties’. The then Minister of the Interior,
Karl Schlégl (SPO), declared that the reduction of the general waiting
period to eight years might be a reasonable amendment, but that dual
nationality should only be tolerated in exceptional cases. The Minister
of the Interior also rejected the introduction of comprehensive assimi-
lation requirements (Baubéck & Cinar 2001).

The SPO-OVP coalition government eventually reached an agree-
ment in May 1998 and presented a joint draft bill, which left the tradi-
tional cornerstones of Austrian nationality legislation untouched, i.e.,
the predominance of the principle of ius sanguinis, the avoidance of
multiple nationality and the principle that acquisition of Austrian na-
tionality is the final step of a ‘successful integration process.>® The
compromise between the two ruling parties was to ‘harmonise’ the ad-
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ministration of the law by the authorities of the federal provinces, espe-
cially with regard to facilitated naturalisations because of special rea-
sons, and to make the granting of Austrian nationality dependent on
knowledge of the German language.

The statistical developments since the entry into force of the new
provisions in January 1999 show that the restrictions did not have an
impact on the increasing number of naturalisations. In 1999, roughly
25,000 persons acquired Austrian nationality. In 2003, roughly 45,000
persons were naturalised. This development has again provoked claims
by representatives of the two ruling parties BZO and OVP that the con-
ditions for naturalisation should be further tightened. The proposed
amendments will be discussed later (see sect. 1.4 below).

1.3.3 Statistical developments

Austrian naturalisation statistics cover three different ways of acquisi-
tion, namely acquisition by grant ({§ 10-14) or extension of grant (§ 16-
17), by declaration (§ 25 (2); Art. I/II from 1983-88) and by notification
(§ 58c). In other words, acquisitions by descent (§ 7, § 8) and legitima-
tion (§ 7a) and automatic acquisitions upon taking office as a professor
at an Austrian university (§ 25 (1)) are not covered.

Absolute numbers: From 1946 until the end of 2004, 1,031,456 per-
sons were naturalised in Austria; 25,785 (2.5 per cent) of them had
their residence abroad. However, roughly 48 per cent of all naturalisa-
tions already occurred in the 1940s and 1950s, when a large number
of ethnic Germans (‘Volksdeutsche’) and other refugees from Central
and Eastern Europe were granted nationality. In the three decades that
followed the absolute number of naturalisations was considerably lower
than in the 1940s and 1950s: in the 1960s a total of 50,984 persons
was naturalised, in the 1970s 66,719 and in the 1980s 87,431. Since
1990, however, the immigration of the past decades has left its mark
on the naturalisation statistics: in the 199os a total of 154,363 persons
was naturalised, and in the five years since then already 180,393.

From 1985 to 1990 between 8,000 and 10,000 persons were natura-
lised each year. In the following years the number of naturalisations
rose, almost without exception, from about 11,500 in 1991 to 18,500 in
1998. After that, the number of naturalisations surged steeply from
around 25,000 in 1999 to over 45,000 in 2003, only to drop slightly to
about 42,000 in 2004.

Legal basis: The surge of naturalisations over the last twenty years
was mainly due to the increase — in absolute and relative terms — of
naturalisations of foreign nationals after ten years of residence and of
extensions of grants to their family members: the share of grants after
ten years (§ 1o (1)) was only 13 per cent in 1985, but reached 35 per cent
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in 2003 (for absolute numbers, see Table 1.1). Parallel to that the pro-
portion of spouses to whom the grant was extended (§ 16) rose from 7
per cent in 1985 to a high of 13.5 per cent in 1999/2000, and the one
of grant extensions to children (§ 17) from 17 per cent in 1985 to almost
38 per cent in 2003. Grants to spouses of Austrian nationals (§ 11a), in
contrast, made up a steady 12-17 per cent of all naturalisations between
1987 and 1998, but dropped to less than 77 per cent in 2003. The same
development can be observed with respect to naturalisations on the ba-
sis of ‘reasons deserving special consideration’ (§ 10 (4) 1 in combina-
tion with § 10 (5); until 1998: § 10 (3))*” or achievements for Austria
(§ 10 (6); until 1998: § 10 (4)) (the latter being much less important):
whereas until 1998 12-17 per cent of all naturalisations were due to
special reasons or achievements, their share dropped below 4 per cent
in 2004!

All other naturalisations combined were only significant numerically
in the 1980s, which was mainly due to naturalisations on the basis of
the transitional Art. I/II: This regulation allowed for acquisition of na-
tionality by declaration of children born to Austrian mothers before
September 1983, who did not acquire Austrian nationality by descent
due to the law in force at that time. Between 1985 and 1989, naturali-
sations of children of Austrian parents amounted to a minimum of 16
per cent and a maximum of 36 per cent of all naturalisations. This con-
trasts starkly with the picture since 1990, where the proportion of all
naturalisations, besides the ones mentioned in the previous paragraph,
never exceeded 8 per cent.

One of the main motives for the reform of Austria’s nationality law
in 1998 was to lay down clearer rules for the naturalisation of persons
with special reasons after less than ten years of residence. Before
1999, the different Austrian provinces made use of the respective regu-
lations in very different ways and to very diverging extents. Naturalisa-
tions on the basis of the old § 10 (3) and (4) were especially frequent in
the province of Vienna: 16 to 26 per cent of all naturalisations in Aus-
tria’s capital between 1985 and 1998 occurred because of special rea-
sons or achievements. This is in stark contrast to the rest of Austria,
where the percentage of these early naturalisations only ranged be-
tween 9 and 17 per cent. The 1998 reform had a strong impact on nat-
uralisations because of special reasons or achievements: in Vienna they
now account for only between 13 per cent (2000) and 4 per cent
(2003) of all naturalisations, and even in absolute numbers they fell
way below the average for the years 1985-98. In all other provinces
combined, the percentage range of these kinds of naturalisations in
1999-2004 was about the same (13-3 per cent); however, their absolute
number increased considerably in 1999-2001, only then to drop to a le-
vel which is below the one for the years immediately before 1999.
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With the reform of 1998, the ‘reasons deserving special considera-
tion’ were spelt out explicitly in § 10 (4) 1 and § 10 (5) of the law for the
first time, although not exhaustively. From 1999 to 2004, 42 per cent
of all naturalisations on the basis of these sections in the law occurred
because of ‘effective personal and professional integration’ (§ 10 (5) 3).
The only other explicitly mentioned special reason with a significant
share (22 per cent) in this period is being an accepted refugee (§ 10 (5)
4). All other exemplarily listed reasons (former Austrian nationals;
birth in Austria; past and future achievements besides those of § 10
(6); EEA-nationality) together account for only 7 per cent of all grants
on the basis of § 10 (4) 1 and (5). The remaining 28 per cent are natura-
lisations based on unspecified special reasons.

Former nationality: In 1985, 37 per cent of all naturalisations con-
cerned nationals of the fourteen countries that were members of the
EU before the latest round of accessions in 2004. In the twenty years
that followed, however, not only the share of naturalised EU nationals
decreased dramatically to 0.5 per cent or less in 2002-2004, but also
their absolute number shrank to about one-fifteenth of the 1985 num-
bers (see Table 1.2). Nationals of the two most important sending coun-
tries of migrant workers to Austria, (the former) Yugoslavia and Turkey,
accounted for only 17 per cent and 3 per cent of all naturalisations in

Table 1.2: Naturalisations by former nationality in Austria

Ex-YU Turkey EU15 Ex-com. Other Africa America Asia  Austral., Total
CEE Europe Oceania

1985 1449 296 3103 1368 141 269 345 1252 23 8488
1986 1463 334 3519 2192 197 256 416 1389 39 10015
1987 1416 392 2179 1847 103 274 379 1307 20 8112
1988 1731 509 1633 1986 120 260 248 1501 19 8232
1989 2323 723 1387 1665 116 262 354 1437 31 8470
1990 2641 1106 712 2121 62 436 206 1732 7 9198
1991 3221 1809 692 2416 96 555 207 2247 15 11394
1992 4337 1994 589 1852 115 559 220 2090 8 11920
1993 5791 2688 638 1933 171 720 255 2054 8 14402
1994 5623 3379 508 2657 140 735 344 2677 17 16270
1995 4538 3209 360 2588 430 841 471 2654 18 15309
1996 3133 7499 294 2086 171 628 411 1847 14 16243
1997 3671 5068 282 2896 190 957 441 2544 13 16274
1998 4151 5683 245 3872 211 1209 453 2356 14 18321
1999 6745 10350 151 3590 93 1078 366 2499 11 25032
2000 7576 6732 144 4924 82 1400 357 3267 11 24645

2001 10760 10068 165 5156 63 1822 374 3521 6 32080
2002 14018 12649 149 4202 50 1555 364 3298 5 36382
2003 21615 13680 154 4253 24 1807 376 3032 22 45112
2004 19068 13024 209 3498 51 2077 507 3563 16 42174

Source: Statistics Austria, own calculations.
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1985, whereas in 2004, their combined percentage was 76 per cent (45
per cent and 31 per cent). In absolute numbers this corresponds to an
increase by a factor of 13 and 44 respectively! Over the same period,
the number of naturalisations of nationals from (ex-)Jcommunist coun-
tries in Central and Eastern Europe more than doubled, and those of
Africans increased by a factor of almost 8, those of Asians nearly
tripled, and those of Americans ‘only’ increased by a factor of 1.5.

Province and country of residence: In the early 199o0s, roughly 7o per
cent of all naturalisations took place in Vienna. However, since the year
2000, the percentage of naturalisations in Austria’s capital dropped to
about 40 per cent. Lower and Upper Austria alone accounted for more
than 10 per cent each of all Austrian naturalisations at any time since
1985, but hardly ever for more than 15 per cent. From 1985-89, the per-
centage of naturalisations of persons with residence abroad ranged be-
tween 11 and 20 per cent, which was mainly due to naturalisations
based on the transitional art. I/II mentioned above. From 1990-1998,
between 2 to 6 per cent of all naturalised persons had residence
abroad, with peaks in 1994 and 1995 (6 per cent) caused by a surge of
applications based on § 58c, which was introduced in 1993. Since
1999, the share of persons naturalised abroad hovers around the 1 per
cent mark.

Country of birth: A large number of persons are naturalised every
year who were already born in Austria and who (in most cases) do not
have to go through naturalisation procedures in other countries with
ius soli regulations in place. While their percentage reached 23-28 per
cent in the late 1980s and early 199o0s, native-born persons account for
29-33 per cent of all naturalised since 1999. Most persons born in Aus-
tria are naturalised by way of extension of a grant to a parent.

Sex and age: For a number of years now, almost exactly the same
number of men and women have been naturalised in Austria. The pro-
portion of persons naturalised who were below and above the age of
majority has also been uniform: since 2001 the proportion is 41 per
cent to 59 per cent.

1.3.4 Institutional arrangements

1.3.4.1 The legislative process

According to art. 11 (1) of the Constitution, nationality legislation is a
federal matter. Parliament is vested with federal legislative powers. The
National Council (Nationalrat) and the Federal Council (Bundesrat)
form the two chambers of Parliament. The Federal Council represents
the interests of the nine federal provinces. A draft bill may be intro-
duced to the National Council by the federal government, members of
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the National Council and the Federal Council or by popular referen-
dum (Volksbegehren).*®

Most frequently, a draft bill is prepared by the legislative department
of the Ministry in charge of the respective area of law, i.e., the Ministry
of the Interior in the case of nationality legislation. Usually the Social
Partners (Chamber of Commerce, Chamber of Labour, Federation of
the Trade Unions, etc.) as well as other interest groups are asked to
give their expert opinion on the ministerial draft bill (Ministerialent-
wurf). The round of consultations may lead to the revision of some pro-
visions. The draft bill is then introduced to the Council of Ministers for
approval as a draft government bill (Regierungsvorlage). A draft govern-
ment bill will be ‘read’ three times in the National Council, which
means that the draft bill will be assigned to a parliamentary committee
at the first reading. After the deliberations and possible changes pro-
posed by the parliamentary committee the draft bill will be ‘read’ a sec-
ond time in the National Council in a general debate, followed by a
special debate in which amendments may be requested. At the second
reading the National Council may decide either to re-assign the bill to
the parliamentary committee or to vote on the bill.

Decisions require a simple majority of votes unless the amendment
includes constitutional provisions, in which case participation of 50 per
cent of the members of the National Council and a majority of two-
thirds of the votes in favour of the bill are required. If the bill gets ap-
proved at the third and final ‘reading’ by the National Council, it will
be sent to the Federal Council for approval. Except for constitutional
provisions that affect the competence of the federal provinces, the Fed-
eral Council has only a ‘suspensive’ veto right in matters of nationality,
i.e., the National Council can vote a second time and approve the bill
by a simple majority.

Although the role of the Federal Council as the representative body
of the federal provinces is restricted in the legislative process, civil ser-
vants responsible for the execution of nationality legislation in the dif-
ferent provinces do have an impact on the preparation of legislative re-
forms. For example, the last amendment of the Nationality Law was
based to a great extent on a draft bill by the OVP. The draft bill by the
OVP was in turn in accordance with several provisions of a proposal,
which was prepared by the responsible authorities of the federal pro-
vinces.

1.3.4.2  The process of implementation

Whereas nationality legislation is a federal matter, the federal provinces
are vested with the power to administer the law. The government of
the respective federal provinces is the highest executive authority
(§ 39). However, the Ministry of the Interior may lodge an appeal with
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the Administrative Court if it considers the decision of a provincial gov-
ernment unconstitutional (Mussger et al. 2001 138). Applicants can
either appeal to the Administrative Court or to the Constitutional
Court.

Representatives of the federal government and federal provinces
meet regularly to exchange experiences and address administrative pro-
blems, but there are no common guidelines for the implementation of
legal provisions®® allowing the authorities a wide margin of interpreta-
tion in discretionary naturalisations. While nationality legislation is sel-
dom subject to judicial review by the Constitutional Court, administra-
tive acts in matters of nationality are frequently subject to review by
the Administrative Court. There are numerous decisions by the Ad-
ministrative Court that address the implementation of the indetermi-
nate legal provisions contained in nationality legislation. This applies
particularly to questions as to whether an applicant represents a danger
to public order and security or whether the applicant qualifies for facili-
tated naturalisation or whether the applicant’s professional and perso-
nal integration is sufficient and ‘sustainable’.

There is no definition of ‘sustainable integration’ in the Nationality
Law of 198s5. According to the explanatory notes of the draft govern-
ment bill of 1998, the applicant must have the right to permanent resi-
dence and a work permit valid for at least two years. In addition, the
applicant must live together with his or her family in Austria (Mussger
et al. 2001:77).3° According to the Administrative Court, particularly
good knowledge of the German language may also be considered an in-
dicator of sufficient integration and may justify facilitated naturalisa-
tion by reducing the requirement of ten years of residence.>”

The indeterminacy of the integration requirement is certainly a
source of diverging implementation practices across the country. For
example, in Lower Austria authorities also take into account whether
the applicant makes an effort to adapt to the ‘Austrian way of life’ and
participates in the activities of local associations that benefit the com-
mon interest of the municipality?* Neither the adaptation to the Aus-
trian way of life nor participation in local associations is mentioned in
the explanatory notes to the draft bill. However, the Administrative
Court argued that the responsible authorities might consider additional
factors to judge the extent of integration of an applicant.??

Since the introduction of sufficient knowledge of German as a condi-
tion for naturalisation, the Administrative Court repeatedly dealt with
the required level of language proficiency. The Court argued that appli-
cants should have basic or minimum knowledge of German to master
everyday life and that it is not necessary to have an ‘easy’ communica-
tion with the applicant.>* The Court also decided that lack of German
language skills by family members of the applicant or communication
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within the family in another language are not sufficient reasons to con-
clude that the applicant is not integrated (Feik 2003: 4).

Another difference between the federal provinces concerns the fees
for acquisition of Austrian nationality. Applicants have to pay a federal
fee, which amounts to 768 euros for discretionary naturalisation, and
provincial fees that differ widely across the federal provinces. The ac-
quisition of Austrian nationality by a family with one child may cost
roughly 1,400 euros in the province of Vienna, whereas the same fa-
mily would have to pay up to 3,000 euros in Upper Austria, Styria or
Vorarlberg (Waldrauch & Cinar 2003: 275f). The reform of the nation-
ality legislation that came into force in early 2006 raised the fees even
further by € 175.

There are no public outreach programs to encourage immigrants to
naturalise.

1.4 Conclusions

Austrian Nationality Law was amended repeatedly since 1945. From
the early 1960s until 1985, the adoption of international conventions
made changes to the law necessary.?® The most important driving fac-
tor with respect to legislative reforms in this period, was the elimina-
tion of gender inequalities where the acquisition and loss of Austrian
nationality was concerned. Conditions relevant to the acquisition of na-
tionality by immigrants and their descendents, however, remained basi-
cally the same until the late 199o0s. The last amendment of the Nation-
ality Law in 1998 aimed at making acquisition of Austrian nationality
by immigrants more difficult. This is in stark contrast to developments
in several other Western European countries that have become more
tolerant towards the incidence of dual nationality and have granted a
legal entitlement to acquisition of nationality by children of immi-
grants (Hansen & Weil 2001; Cinar 1994). How can we explain the
persistence of Austria’s highly reluctant approach towards the integra-
tion of immigrants and their descendents as citizens?

A first simple hypothesis is that Austria has not developed a self-un-
derstanding as an immigration country, despite the permanent settle-
ment of post-war migrants and their family members, but has retained
‘guest worker’ approach. Yet, other European countries with inclusive
citizenship policies also do not regard themselves as countries of immi-
gration, and Austria no longer pursues ‘guest worker’ policies. On the
contrary, Austria is the first European country that adopted an immi-
gration policy based on a quota system in the early 1990s. However,
this shift in immigration policy, i.e., the establishment of strict immi-
gration controls, did not entail a shift in ‘immigrant policies’ (Hammar
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198s) in terms of an active policy of integration, for example, by facili-
tating the acquisition of nationality by immigrants and their descen-
dents. Restrictions with respect to immigrants’ access to social rights
and benefits, as well as to political rights were maintained, and the
conditions for naturalisation became more demanding in the late
199O0s.

A second hypothesis is that the history of Austrian citizenship policy
reflects the perception of the Austrian nation as a ‘community of des-
cent’. The conception of the nation in terms of descent and ethnicity
does not in principle allow immigrants or their descendents to easily
become members of the national community. The exclusivity of the
principle of ius sanguinis in Austrian nationality law since the nine-
teenth century seems to support this hypothesis. However, despite the
predominance of the principle of ius sanguinis, Austrian nationality
legislation, until recently, was not characterised by sweeping require-
ments for assimilation as one might have expected from a society in
which the self-image is based on common descent and ethnicity. For
example, until the reform of 1998, Austrian Nationality Law did not
contain proficiency in the German language as a condition for naturali-
sation. This does not mean that in practice knowledge of German was
irrelevant with respect to the acquisition of the Austrian nationality. In
a few traditionally conservative federal provinces, like Vorarlberg and
Tyrol, the granting of Austrian nationality was always dependent on
proof of language proficiency. However this practice had no legal basis.

It is noteworthy that until the mid-199os there were no major politi-
cal debates about Austrian national identity and Austrian Nationality
Law. After 1945, Austria could not afford to reconstruct its political self-
image on the basis of traditional German nationalism. Yet, neither was
the reconstruction of the ‘Second Republic’ connected to the multieth-
nic and multilingual composition of the Habsburg Monarchy, nor did
it build upon a republican understanding of political belonging and
membership (Baubock & Cinar 2001). In the post-war period, the va-
cuum of national identity was filled mainly by referral to music, arts
and landscape rather than common descent, ethnicity and language.
With respect to nationality legislation, the political ‘emptiness’ of Aus-
trian national identity produced a peculiar framework: the principle of
ius sanguinis was reaffirmed after 1945, but requirements of cultural
assimilation were not part of nationality legislation. From the mid-
1980s, however, Austria’s political landscape — dominated by Conserva-
tives and Social Democrats — underwent a major transformation due to
the rapid rise of the right-wing Freedom Party as well as increasing
support for the Greens. The impact of this reconfiguration was, among
other things, the politicisation of questions related to immigration,
identity and citizenship. The steady growth of voters opting for the
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Freedom Party combined with the federal structure of the Austrian po-
litical system eventually triggered a political competition among the
federal provinces to be more restrictive with respect to the naturalisa-
tion of immigrants (Baubéck & Cinar 2001). While the Social Demo-
cratic Party failed to participate with self-confidence in the debate on
the meaning of citizenship and the conditions for membership in the
Austrian polity, their then coalition partner, the Conservatives, success-
fully enforced the claim for a more restrictive naturalisation policy and
the introduction of German language proficiency as a condition for nat-
uralisation.

The most important factor, however, that led to calls for a restrictive
administration of nationality legislation was the surge in naturalisa-
tions since the early 199os. Despite demanding conditions for naturali-
sation, a steadily increasing number of immigrants acquired Austrian
nationality as they fulfilled the general residence requirement of ten
years. Thus, more and more immigrants could escape the legal restric-
tions imposed on third country nationals with respect to access to the
labour market, social rights and benefits and political participation. In
the province of Vienna, where access to municipal housing was for a
long time exclusively reserved for Austrian nationals, this development
led to growing resentments about the allocation of municipal housing
to (naturalised) ‘foreigners’. Already before the amendment of the na-
tionality legislation in 1998, the Viennese authorities responded by
making facilitated naturalisations dependent on more restrictive condi-
tions. The example of Vienna shows that a restrictive naturalisation
policy is not necessarily the expression of an assimilationist approach.
Rather, it can be argued that restrictions in nationality legislation have
more to do with the wish to constrain immigrants’ access to the labour
market, social benefits, political rights and family reunion, and less
with an ethnic conception of Austrian national identity. In the case of
Austria, this latter point is of particular importance. Contrary to the
well-known arguments about the ‘denationalisation’ of citizenship
rights (Soysal 1994), acquisition of Austrian nationality still matters a
lot with respect to immigrants’ security of residence, access to the la-
bour market and social and political rights.

This fact is clearly reflected in the continuous surge in naturalisa-
tions over the last decade, despite the fact that the reform of 1998
made acquisition of Austrian nationality dependent on proof of suffi-
cient knowledge of the German language and increased the residence
requirement for facilitated naturalisations of third country nationals
(except for recognised refugees) from four to six years. The tightening
of the conditions for facilitated naturalisation did not produce the re-
sult that the government intended to achieve with the reform of 1998,
i.e., gaining control over the increasing numbers of persons natura-
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lised, as the proportion of foreign nationals who have lived in the coun-
try for at least ten years has grown considerably since the last major
immigration wave of the 1990s. Thus, in order to effectively restrict
the number of naturalisations, the general conditions for naturalisation
and, in particular, family-based modes of acquisition would rather have
to be made more difficult.

In its government programme of 2003, the Austrian government al-
ready expressed its intentions to further restrict the possibility of natur-
alisation of immigrants after less than ten years of residence, while at
the same time removing certain conditions of naturalisation for former
Austrian nationals.3® An extensive amendment to the law was finally
passed on 6 December 2005.>” The new provisions came into force in
March 2006. The most important changes can be summarised as fol-
lows:

— General conditions for discretionary naturalisation: Under current leg-
islation, naturalisation is possible after ten years of uninterrupted
and registered ‘principal residence’. Henceforth, only periods of ‘le-
gal residence will count and applicants must be ‘settled’ for at least
five years under the Law on Settlement and Residence of 2005.3® Natu-
ralisation of foreign nationals, who cannot obtain a settlement per-
mit (e.g. asylum seekers who are not granted refugee status but en-
joy subsidiary protection) will now require a minimum residence of
fifteen years. The duration of legal residence will be interrupted by
residence abroad that exceeds 20 per cent of the required time of
residence in Austria. Any prison sentence for an intentional crime
or a fiscal offence as well as any conviction for an offence specified
in the Aliens Police Law of 2005 shall preclude the granting of na-
tionality3 In addition, serious and repeated violations of adminis-
trative regulations, especially concerning road safety, will also prohi-
bit naturalisation. According to a new provision Austrian nationality
must not be granted to foreigners if they have a ‘close relation’ with
an extremist or terrorist group. The new law no longer allows the
granting of nationality if the applicant has a lack of financial
means, even if this is due to circumstances beyond the applicant’s
control, and it rules out recourse to provincial welfare benefits (So-
zialhilfe) for the three years preceding naturalisation.

— Language proficiency and knowledge of the country: Stricter conditions
will apply for knowledge of the German language irrespective of
whether nationality is to be granted by discretion or legal entitle-
ment. Henceforth, applicants for naturalisation have to comply with
the requirements of the ‘integration agreement’ regulated by § 14 of
the Law on Settlement and Residence of 2003, i.e., they must either
attend a ‘German integration course’ of at least 300 hours or other-
wise prove knowledge of German at the proficiency level A-2 of the
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Common European Framework of Reference. Certain categories of
applicants, including former nationals, survivors of the Holocaust,
and persons who are not able to comply with the requirement of
language proficiency because of old age, lasting illness or lack of le-
gal capacity, will be exempted. No proof of language proficiency is
required from minor children attending a primary school (generally
from ages six to ten). However, those in secondary school (ages ele-
ven to fourteen) must obtain a passing grade in the subject of Ger-
man language. In addition, applicants must prove basic knowledge
of the ‘democratic order and history of Austria and the respective
federal province’ by taking a multiple-choice test.*®

—  General integration clause: The new law also adds a clause that all de-
cisions on naturalisation have to take into account the applicants’
‘orientation towards social, economic and cultural life in Austria
and towards the basic values of a European democratic state and its
society’.

— Conditions for facilitated naturalisation by legal entitlement: Three
groups of foreign nationals who could be naturalised by discretion-
ary decision after four years of residence under the old law will in-
stead be granted legal entitlement to acquisition of Austrian nation-
ality after six years, if they comply with the general conditions for
naturalisation, i.e. (1) recognised refugees, (2) nationals of EEA-
states and (3) persons born in Austria. Birth in Austria will thus for
the first time establish a legal claim to the acquisition of nationality.
However, this move towards ius soli is, seriously called into ques-
tion by the many conditions for naturalisation that apply to these
native-born persons as they do to immigrants.

— Conditions for naturalisation of foreign spouses: Naturalisation of for-
eigners married to Austrian nationals will become much more diffi-
cult. The required duration of uninterrupted and legal residence
will be raised from three or four to six years and the duration of
marriage from one or two to five years.

— Facilitating reacquisition and retention of Austrian nationality: Some
minor changes will make it easier for certain groups (especially
minors) to reacquire Austrian nationality or to retain it when natur-
alising abroad. Similar reasons for retaining a previous nationality
will still not be accepted for immigrants who naturalise in Austria.

— Higher fees: Federal fees for acquiring nationality will be raised dras-
tically. Provincial fees that are added to federal ones are also likely
to rise to compensate for the costs of the newly introduced exams
on provincial history. Fees for naturalisation in Austria will in most
cases then be the highest among the fifteen ‘old’ EU states.
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This recent amendment of Austrian nationality legislation is inspired
by the principle of ‘integration before new immigration’ which has
been asserted in domestic politics since the late 1990s. The first major
step to establish this principle in the law was taken in 2002 when the
Aliens Law was amended to introduce an obligation for persons who
entered the country since 1998 onwards to comply with a so-called ‘in-
tegration agreement’, i.e., to attend German integration courses of 100
hours. The second step consists of a new regulation that came into
force in January 2006, which raised the duration of the compulsory in-
tegration courses to 300 hours. The amendment of Austrian nationality
legislation is the third step in the process of redefining integration as a
task to be accomplished by immigrants before they can be granted se-
cure residence or full citizenship rights. While its traditionally restric-
tive approach towards the legal integration of immigrants as citizens
during the previous two decades as citizens made Austria appear as an
‘outsider’, or at least a latecomer, in terms of the integration of immi-
grants, the recent domestic reforms of immigration and nationality leg-
islation are in line with similar restrictive reforms in a number of other
European immigration countries, and they may thus have changed
Austria’s position to that of a ‘trend setter’.

Chronological table of major reforms in Austrian nationality law since 1945

Date Document Content
27 April 1945 Law 1/1945 (StGBI. 1/1945) Proclamation of Independence of
Austria.
1 May 1945 Law 4/1945 (Verfassungs- Restoration of the Austrian
Uberleitungsgesetz; StGBI 4/1945) Constitution of 1920, in the
version of 1929.
29 May 1945 Notification (Kundmachung StGBI. Notification on the abolishment of
16/1945), entry into force: 10 June acts and decrees of the German
1945 Reich concerning nationality within
the territory of Austria.
10 July 1945 Law on the re-establishment of
Austrian nationality (Staatsbirger-
schafts-Uberleitungsgesetz, StBGI.
59/1945), entry into force: 15 July
1945
10 July 1945 Law on acquisition and loss of

4 November 1949

Austrian nationality (Gesetz tber
den Erwerb und Verlust der
sterreichischen Staatsbiirger-
schaft — Staatsbiirgerschaftsgesetz
1945, StBGl. 60/1945), entry into
force: 15 July1945

Law 276/1949 (Staatsbiirger-
schaftsgesetz 1949 and
Staatsbiirgerschafts-

Re-announcement due to
numerous amendments between
1945 and 1949 of the re-
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Date Document Content
Uberleitungsgesetz 1949, establishment of Austrian
Constitutional Provisions on nationality law on acquisition and
Nationality concerning the loss of Austrian nationality and of
treatment of National Socialists,  constitutional provisions
BGBI. 276/1949), entry into force: concerning the treatment of
31 December 1945 National Socialists with regard to

Austrian nationality.
2 June 1954 Law 142/1954 (Bundesgesetz Law on the acquisition of

26 October 1958

6 November 1958

17 July 1963

10 September 1964

15 July 1965

19 January 1968

11 July 1973

betreffend den Erwerb der
Staatsbiirgerschaft durch
Volksdeutsche, BGBI 142/1954),
entry into force: 6 August 1954
Law 214/1958 (BGBI. 214/1958)

Law 45/1959 (BGBI. 45/1959)

Law 40/1964 (BGBI. 40/1964)

(BM.f. 1.-ZI. 220-275-32/65)

New codification and re-
announcement of the Federal Law
on Austrian Nationality 1965
(Staatsbiirgerschaftsgesetz 1965,
BGBI. 250/1965), entry into force 1
July 1966

Law 238/1968 (BGBI.238/196)

Federal Law amending the
Nationality Law 1965 (BGBI. 394/
1973), entry into force 1 January
1974

nationality by 'Volksdeutsche'
(defined as German-speaking
persons, who are stateless or
whose nationality is unclear).
Ratification of the protocol
concerning military obligations in
certain cases of double nationality.
Agreement between Austria and
Germany on exchange of
information concerning
naturalisations and dual
nationality.

Agreement between Austria and
Denmark on exchange of
information on naturalisations.
Agreement between Austria,
Belgium, Germany, Greece,
France, Italy, Luxemburg, the
Netherlands, Switzerland and
Turkey on exchange of information
on naturalisations.
Comprehensive amendment of
automatic modes of acquisition
and loss of nationality in
preparation of Austria's accession
to international conventions;
abolishment of automatic
acquisition of nationality by
women marrying Austrian
nationals.

Accession to the Convention on
the Nationality of Married Women
Facilitation of naturalisation of
minor children; adaptation to
reform of the law on elections to
federal parliament and law on
deletion of criminal record 1971;
facilitation of the retention of
Austrian nationality when
naturalising abroad; introduction
of new modes of acquisition for
expatriates and former Austrian
nationals.
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Date Document

Content

7 November 1974  Federal Law amending the
Nationality Law 1965 (BGBI. 703/
1974), entry into force 1 January
1975

22 September 1972 Law 538/1974 (BGBI 538/1974),
entry into force: 1 September 1975

31 July 1975 Law 471/1975 (BGBI. 471/1975),
entry into force: 1 September 1975

1 January 1981 Law 450/1981 (BGBI. 450/1981)

3 March 1983 Federal Law Amending the
Nationality Law1965 (BGBI. 170/
1983), entry into force 1
September 1983

27 September 1984 Constitutional Court Decision
(VfGH VfSlg 10.036, BGBI 375/
1984)

9 May 1985 Federal Law amending the
Nationality Law 1965 (BGBI 202/
1985), entry into force 1 June 1985

19 July 1985 Federal Law on Austrian
Nationality 1985 (Staatsbiirger-
schaftsgesetz 1985, BGBI 311/
1985), entry into force 31 July 1985

3 July 1986 Federal Law amending the
Nationality Law 1985 (BGBI 386/
1986), entry into force 1
September 1986

29 November 1988 Law 685/1988 (BGBI 685/1988),
entry into force 1 January 1989

14 March 1990 Law 148/1990 (BGBI 148/1990),
entry into force 15 March 1990

30 July 1993 Amendment of Nationality Law
1985 (BGBI 521/1993), entry into
force: 31 July 1993

Adjustment to reform of criminal
law.

Ratification of the Convention on
the Reduction of Statelessness
1961.

Ratification of the Convention on
the Reduction of Cases of Multiple
Nationality and on Military
Obligations in Cases of Multiple
Nationality.

Agreement between Austria and
Argentina concerning military
obligations of dual nationals.
Granting Austrian women the right
to pass their nationality on to their
children born in wedlock upon
declaration within three years after
the entry into force of the
amendment; further equalisation
of the conditions of voluntary
acquisition of nationality to be
fulfilled by men and women.
Concerning automatic acquisition
of nationality upon legitimation by
a child of an Austrian father.
Extension of co-determination
rights of minors above the age of
fourteen concerning acquisition
and loss of nationality.
Re-announcement of the
Nationality Law 1965 including all
amendments since 1965.

Extension of the right of Austrian
mothers to pass on nationality to
their children born before 1983
until 31 December 1988.
Constitutional Amendment
anchoring the uniformity
(‘Einheitlichkeit') of Austrian
nationality in the Constitution and
adjustment of the Nationality Law
1985.

Amendment of the legal
regulations on voting rights.
Facilitation of reacquisition of
Austrian nationality by former
nationals who suffered
persecution by organs of the
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Date Document Content
NSDAP or the authorities of the
Third Reich.

8 July 1994 Law 505/1994 (BGBI 505/1994),  Adjustment of the Nationality Law

19 August 1997

17 September 1998

1 January 1998

1 July 1998

14 August 1998

19 March 1999

6 December 2005

entry into force: 1 January 1995

Law 109/1997 (BGBI 109/1997)

Law 39/2000 (BGBI. I1l Nr. 39/
2000), entry into force: 1 March
2000

Law 30/1998 (BGBI. 30/1998)

Law 123/1998 (BGBI 123/1998)

Amendment of the Nationality Law
1985 (Staatsbiirgerschaftsgesetz-
Novelle 1998, BGBI 124/1998),
entry into force: 1 January 1999

Law Il Nr. 214/2000 (BGBI. Il Nr.
214/2000), entry into force: 1
January 2001

Amendment of the Nationality Law
1985 (Staatsbiirgerschaftsgesetz-
Novelle 2005, BGBI 37/2006),
entry into force: 23 March 2006

1985 to terminology of the Law on
Principal Residence (Hauptwohn-
sitzgesetz).

Adjustment of the Nationality Law
1985 to the amendment of the Law
on Civil Service and the Law on the
Organisation of Universities
concerning foreign university or
college professors.

Ratification of the European
Convention on Nationality.

Adjustment of terminology to the
amendment of the Law on Training
of Women in the Federal Armed
Forces (Gesetz lber die Aus-
bildung von Frauen im
Bundesheer.

Adjustment of Nationality Law
1985 to the amendment of the Law
on Civil Service (1. Dienstrechts-
Novelle 1998).

Among other things introduction
of sufficient knowledge of German
as a condition for naturalisation;
amendment of the conditions for
'facilitated' naturalisation;
introduction of a legal entitlement
to naturalisation after 15 years of
uninterrupted residence in case of
proof of 'lasting integration'.
Agreement between Austria and
Switzerland concerning military
obligations of dual nationals (a
dual national shall fulfil his military
obligations in the country of
habitual residence).

Longer residence periods for
acquisition through marriage and
facilitated naturalisation; stricter
requirements of clean criminal
record and sufficient financial
means; standardised German
language test and new societal
knowledge test; increase of fees.
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Notes

I0

11

12

3

14

5

16

17

18

19

Federal Law on Austrian Nationality 1985, Staatsbiirgerschaftsgesetz 1985, BGBI. 311/
1985, entry into force 31 July 198s.

Bundesgesetz, mit dem das Staatsbiirgerschaftsgesetz 1985 (StbG), das Tilgungs-
gesetz 1972 und das Gebiihrengesetz 1957 geindert werden (Staatsbiirgerschafts-
rechts-Novelle 2005), BGBI. I Nr. 37/20006.

Amendment of Nationality Law 1985, Staatsbiirgerschaftsgesetz-Novelle 1998, BGBL
124/1998, entry into force: 1 January 1999.

For a detailed description of the conditions for naturalisation by legal entitlement see
sect. I.3.L.I.

The Freedom Party, who joined the OVP-led government in 2000, split in spring
2005. The FPO ministers and members of Parliament then formed the BZO
(Alliance for the Future of Austria).

For a detailed discussion of the Treaty of Saint-Germain and bilateral treaties see
Thienel (1989: 49-60).

For persons who had to flee Austria because of political persecution, the time spent
abroad was put on par with residence in Austria.

Law 142/1954, Bundesgesetz betreffend den Erwerb der Staatsbiirgerschaft durch
Volksdeutsche, BGBI. 142/1954, entry into force: 6 August 1954.

New codification and re-announcement of the Federal Law on Austrian Nationality
1965, Staatsbiirgerschaftsgesetz 1965, BGBL. 250/1965, entry into force 1 July 1966.
Federal Law Amending the Nationality Law1g6s5, BGBI. 170/1983, entry into force 1
September 1983.

BGBL. 170/1983, art. I/II; Federal Law amending the Nationality Law 1985, BGBL
386/1986, entry into force 1 September 1986, art. I/II.

Federal Law on Austrian Nationality 1985, Staatsbiirgerschaftsgesetz 1985, BGBI. 311/
1985, entry into force 31 July 1985.

Law 685/1988, BGBI. 685/1988, entry into force 1 January 1989.

See BGBI. 311/1985 in the version of BGBL I Nr. 124/1998 (Nationality Law 1985)
and BGBL 329/1985 in the version of BGBlL. 660/1993 and 982/1994 (Decree on
Nationality).

Since 1998, this provision applies only to persons who are not EEA-nationals.
Spouses and minor children of the respective persons acquire Austrian nationality by
declaration (§ 25 (2)).

The amendment that came into force in March 2006, however, introduced for the
first time a legal entitlement to naturalisation for foreign nationals born in Austria
after six years of residence (see sect. 1.4).

The formal recognition of paternity by the father is not sufficient, as such
recognition does not establish a marital father-child bond (Thienel 1990: 150).

The residence requirement of ten years may be waived also in the case of a person
who, prior to 1945, had the nationality of one of the successor states of the Austro-
Hungarian Monarchy or was stateless, had his or her principal residence in the
federal territory and had to leave the country because of political persecution (§ 1o (4)
2).

The Convention came into force in Austria in December 1975 (See BGBL. 538/1974).
Austria made two reservations to art. 8, § 3 (a), (i) and (ii) of the Convention. First,
Austria declared that it retains the right to deprive a person of his nationality if such
a person enters the military service of a foreign State of his own free will. Second,
Austria retained the right to deprive a person of his nationality, if such person being
in the service of a foreign State, acts in a manner seriously prejudicial to the
interests or to the prestige of the Republic of Austria.
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20
21

22

23
24

25
26

27
28
29
30
31

32
33

34
35

36

37

38

39

40

E.g., VWGH 94/01/0744 and 93/01/1255.
See Reservation concerning art. 6 (1) litb of the European Convention on

Nationality, BGBL. III 39/2000.

In this context, it is noteworthy that according to Chapter II art. 5 (2) of the
European Convention on Nationality 1997, to which Austria is a Contracting State,
each State Party should be guided by the principle of non-discrimination between its
nationals, whether they are nationals by birth or have acquired its nationality
subsequently. Although Austria did not make any reservations to Chapter II art. 5 (2)
of the Convention, the explanatory notes to the draft proposal of the Austrian
government state that the principle of non-discrimination between nationals is not a
binding provision, but still contain a declaration of intent to eliminate such
discriminatory provisions in matters of nationality law (see RV 1089, AB 1319
BIgNR, XX. GP).

See note 20 above concerning Austria’s reservations to the Convention on the
Reduction of Statelessness 1961.

See art. 2 of Law no. 4112 and Dogan (2002: 1277-130).

Der Standard, 12/13 October 1996: 27.

Regierungsvorlage, 1283 BlgNR 20.GP.

For the purposes of this overview we excluded the special reason former Austrian
nationality (§ 10 (5) 1) here and rather grouped it together with other modes of
acquisition targeting former Austrian nationals; for details see the note to Table 1.1.
Para. 69 Geschiftsordnungsgesetz, BGBI. 10/1975 in the version of BGBI. I Nr. 163/
1998.

Information provided by the Ministry of the Interior, 10 February 2005.

1283 BIgNR 10.GP.

VWGH 2000/01/0081.

Information provided by the Nationality Department of the Federal Government of
Upper Austria, 29 April, 2005 (on file with the authors).

VwGH 2000/01/0277.

VWGH 2002/01/0147 and VWGH 2002/01/0186.

Austria is party to the UN Convention on the Status of Married Women (BGBL. 238/
1968), the Convention on the Elimination of all Forms of Discrimination against
Women (BGBL. 443/1982), the UN Convention on the Reduction of Statelessness
(BGBL. 538/1974), the Convention of the Council of Europe on the Reduction of
Multiple Nationality and Military Obligations in Cases of Multiple Nationality(BGBI.
471/1976), the Protocol on Military Services in cases of Multiple Nationality (BGBI.
214/1958), and the European Convention on Nationality (BGBL. III 39/2000).

See Chapter 4 of the ‘Regierungsprogramm der Gsterreichischen Bundesregierung
fuir die XXII. Gesetzgebungsperiode’ (on file with the author).

See Amendment of Nationality Law 1985, Staatsbiirgerschaftsgesetz-Novelle 2005,
BGBL. 37/2000, entry into force: 23 March 2006.

Applicants who have resided in Austria for at least 30 years are exempted from the
requirement of ‘legal’ residence.

Such offences include (among other things) prostitution and procurement, human
trafficking, provision of false information, marriages of convenience, illegal
employment, etc.

The Ministry of the interior and the provincial governments shall regulate the
content of the test on the basis of the curriculum for the final grade of secondary
school (Hauptschule). Topics to be covered are the structure and relevant institutions
of the Republic of Austria, basic civil rights and liberties, possibilities of legal protec-
tion, electoral rights, and the history of Austria and the respective province.
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2 Belgium

Marie-Claire Foblets and Sander Loones

2.1 Introduction

The provisions of the Code of Belgian Nationality’ regarding the
grounds for acquisition or loss of nationality constitute a complex legal
puzzle. With a view to offering as clear an analysis of this puzzle as
possible, we will focus in this introduction on the main modes of ac-
quisition and loss of Belgian nationality today, and on the principles on
which the logical and internal consistency of the legislation is based.
In the second part we provide the historical background and list the
main developments up to 1984 with regard to nationality law in Bel-
gium (sect. 2.2). We will also discuss at length the current modes of ac-
quisition and loss of nationality and the political discussions that have
accompanied the developments in nationality law throughout. Some
statistical data will be provided before referring to the principal institu-
tional arrangements that have been introduced to improve the imple-
mentation of the nationality legislation (sect. 2.3). We will end by for-
mulating a number of conclusions that may serve as a synthesis of all
three parts of the analysis (sect. 2.4).

Since 1984, Belgian nationality legislation has been based on a few
clear principles (Closset 2004: 83-107; Verwilghen 1980: 46-48).
Firstly, the CBN favours ius sanguinis as the criterion for attributing
nationality by virtue of parentage, but adds to it ius soli, i.e., the criter-
ion of birth in Belgium.

The Code, secondly, allows for broad access to nationality in order to
facilitate the integration of foreigners into society. It therefore provides,
amongst others, for different modes of acquisition of nationality based
on residence.

Thirdly, Belgian nationality law is especially concerned about the re-
spect for equality between all nationals (especially between men and
women and between all children, whether born in wedlock or not) and
has therefore abandoned the system whereby uniformity of nationality
was ensured within one family. Henceforth a foreigner who marries a
Belgian or whose partner becomes a Belgian citizen does not necessa-
rily become Belgian her- or himself (art. 16 CBN) and both the mother
and the father now transmit their Belgian nationality to their children.
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Moreover, these measures also serve as a means of realising the fourth
principle of nationality law: combating certain forms of fraud, espe-
cially sham marriages and the ‘legal kidnapping’ of children, i.e., the
situation in which a parent takes out of the country a child thus sepa-
rating it from the spouse or partner who has been granted custody. By
conferring on the child its Belgian parent’s nationality, be it the father
or the mother, the Belgian authorities are offered more possibilities to
negotiate the return of the child, since the Belgian child enjoys diplo-
matic protection (Fulchiron 2005).

Finally, the CBN has sought to avoid statelessness, but contains
hardly any provisions likely to prevent the accumulation of national-
ities. For example, the provisions of art. 8 and g of the CBN relating to
the attribution of Belgian nationality to a child on the grounds of par-
entage, or by reason of adoption by a Belgian, have led since their in-
troduction to an impressive increase in the number of dual or multiple
nationals (see sect. 2.3.1.1).

As mentioned above, an overview of the current modes of acquisition
and loss of Belgian nationality will be provided in sect. 2.3. However in
order to illustrate the logic behind some of the principles of the CBN,
the most important modes are briefly discussed here.

As for the first principle, the combined application of the ius sangui-
nis and ius soli principles, it should be noted that the legislator, with-
out jeopardising the primacy of ius sanguinis, gives special treatment
to children born in Belgium.

Thus, the Code grants Belgian nationality not only to children born
in Belgium to a Belgian parent (art. 8 CBN), but also to children born
in Belgium to a foreign parent or to parents whose legal status is un-
known (art. 10, 11 and 11bis CBN). However, whereas children born in
Belgium to a Belgian parent acquire nationality automatically, children
born in Belgium to a foreign parent can obtain Belgian nationality only
under certain strict conditions: the child’s foreign parent should him-
or herself have been born in Belgium and/or have lived there for some
time (art. 11 and 11bis); the (adopted) child must have had his or her
main residence in Belgium since his or her birth (art. 11bis, 12bis, para.
1, 1° and 13, 1°). Furthermore, if these conditions are not met, in parti-
cular in the case where a child does not have a parent born in Belgium,
Belgian nationality can only be obtained by declaration. This declara-
tion has to be made by the (adopting) parents before the child reaches
the age of twelve (art. 11bis CBN) or by the adult target person him- or
herself (art. 12bis, para. 1, 1° and 13, 1°). The declaration is submitted
for verification to the Public Prosecutor’s Office and, in the event that
the latter opposes it, to a judge or the Chamber of Representatives.

Respect for ius sanguinis, however, remains a basic principle in Bel-
gian nationality law: the CBN grants Belgian nationality to children
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who were born abroad, on condition that they were born to a Belgian
parent. The acquisition is automatic when a child does not possess any
other nationality at the time of birth (art. 8 para. 1, 2°, ¢ CBN) and is
provided by registration (art. 8 para. 1, 2°, b CBN) or by declaration
(art. 13, 3° CBN) in other cases. Other examples would be the transfer
and the extension of the newly acquired Belgian nationality to the
(adopted) children (art. 9, 12, 12bis, para. 1, 2° and 13, 2° CBN).

The acquisition of nationality on the basis of the principle of ius san-
guinis has an important consequence: Belgian nationals who derive
their nationality from a Belgian parent at birth cannot be stripped of
their Belgian nationality (art. 22 para. 1, 7° and 23 para. 1 CBN). How-
ever, after the modifications made by the law of 13 July 1991, this pro-
tection was extended to children born in Belgium to a foreign parent
who was also born in Belgium and has had his or her main residence
there for at least five of the ten years preceding the birth (art. 11 CBN).

As stated above under the second principle, the two most important
ways to acquire Belgian nationality today are (partially) residence-based
modes of acquisition: acquisition by declaration and by ‘naturalisation’.

Since the coming into force of the law of 1 March 2000, the proce-
dure relating to nationality by declaration (art. 12bis CBN) applies to
foreigners who have reached the age of eighteen and who meet the fol-
lowing conditions: first, a foreigner is eligible if he or she was born in
Belgium and has had his or her legal and main residence there since
birth. Second, the declaration can be made by a foreigner who was
born abroad to a parent (at least one) who at the time of the declaration
had Belgian nationality. Finally the procedure also applies to foreigners
who have had their main legal residence in Belgium for at least seven
years at the time of declaration and who have been authorised to reside
in the country pursuant to the provisions of the law on residence of for-
eigners of 15 December 1980.%

The flexibility of the legislator towards the acquisition of nationality
since 2000 has been made apparent by giving the last two groups of
foreigners the possibility of becoming Belgian through a mere declara-
tion. In previous legislation only those foreigners who were born in
Belgium, were between the ages of eighteen and 30 and had estab-
lished their main residence in Belgium since birth were eligible to ob-
tain nationality by declaration. Birth in Belgium is henceforth no long-
er required; the duration of the stay is eliminated for the second group,
and is reduced to a period of seven years for the third group. The in-
crease in flexibility is also apparent from a study of the statistics: the
number of foreigners who applied for nationality by declaration rose
from about 5,250 in 1999 to more than 25,500 in 2000 and more than
27,500 in 2001, to about 21,250 in 2002 and about 14,500 in 2003.
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Apart from acquisition of nationality by declaration, Belgian nation-
ality can be obtained as the result of a discretionary procedure con-
ducted by the Chamber of Representatives on the basis of a voluntary
act by a foreigner who did not have any prior close ties to Belgium by
birth, parentage or residence at an early age (art. 18-21 CBN). In this
context, the specific term ‘naturalisation’ is used. Naturalisation thus is
not an act of the executive branch of Government, but of the legislative
authority (Nuyts 2001: 11.4-11-15).

The naturalisation procedure can currently be used by foreigners
who have reached the age of eighteen and have established their main
residence in Belgium for three years (instead of five years, as was the
case before the law of 2000), or two years for refugees (i.e., people
who were granted the status of refugee) and stateless people (until
2000, three years).

As far as the loss of Belgian nationality is concerned, there are no
systematically kept statistics. It should however be mentioned that the
procedure by which nationality can be forfeited in case of serious viola-
tions of the obligations of a Belgian citizen, is not applied in practice
(art. 23 CBN).5 Furthermore, Belgian nationality can only be lost if the
person acquires another nationality (art. 22 CBN).

2.2 Historical development

2.2.1  Nationality law in Belgium from 1804 up to 1909: The move to
Belgian independence

Belgium became an independent country in 1830. Previously, the terri-
tory had been successively under the spheres of influence of the
French and the Dutch.

After the Belgian provinces were annexed by France in 1795, Napo-
leon’s Code civil which regulated French nationality came into effect
there in March 1803. More specifically, the principles of nationality law
can be found in art. 9, 10, 12, 17 and 19 of the Napoleonic Code and
can be summarised as follows (Gérard 1859: 12):

— Nationality was granted at birth, following the principle of ius san-
guinis paterni: a child whose father was French had French national-
ity, even if it was born abroad (art. 10 Code civil). This mode of ac-
quisition was legitimised by the nationalist conviction that national-
ity cannot simply follow from accidentally having been born in a
certain territory, but has to be seen as the heritage of a people,
which is made up of individuals who together form a sovereign na-
tion (Verwilghen 198s: 18; Closset 1984: 782).

— If a foreigner was born in France, he or she could nevertheless vo-
luntarily opt for French nationality by making a déclaration de domi-
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ciliation (declaration of domicile) within one year after reaching the
age of 22 (art. 9 Code civil). By means of this policy, the theory of J.
J. Rousseau was put into practice, according to which the acquisi-
tion of nationality constitutes a contract to which an individual can
voluntarily choose to adhere.

— The principle of unity of nationality within the family was also
stressed (art. 12 and 19 Code civil). Up until 1985, the Belgian legis-
lation would continue to be based largely on this principle: a mar-
ried woman followed the nationality status of her husband and so
did the children born in wedlock.

— The loss and re-acquisition of French nationality were regulated in
art. 17 and 20 of the Code civil. French nationality was withdrawn
from a person who acquired a foreign nationality or who settled
abroad and did not show any evidence of a desire to return. These
modes of loss have also been incorporated into the current CBN
(art. 22, para. 1, 1° and 5° CBN).

During the Dutch-Belgian union from 1815 to 1830, the Napoleonic
Code remained in effect,® for the most part, but was supplemented by
some provisions of the Loi fondamentale of 24 August 1815 concerning
public offices and services. Thus, certain principles of ius soli were re-
introduced, such as the granting of Dutch nationality to everyone born
in the Kingdom or in the colonies and whose parents were residents
there (Closset 2004: 36-41).

Upon Belgium’s independence in 1830, an amalgam of old and new
legislation determining nationality was enacted. Thus the above-men-
tioned articles of the Code civil remained in effect and the Constitution
created transitional measures to guide the move to independence (art.
133). It also regulated essential principles of nationality law (art. 8 and
9). It introduced, for instance, naturalisation by an act of Parliament as
a specific mode of acquisition.”

In sum, the legislation remained basically unchanged from 1831 up
to 1909: the importance of ius sanguinis was confirmed, but supple-
mentary legislation was passed making it possible to acquire national-
ity by naturalisation. Moreover, the fact that the legislation was spread
over multiple sources of law meant that the jurisprudence had great
practical impact (Verwilghen 1985: 23; Gérard 1859: 12).

After 1931, several provisions were added to the Code civil: beside the
rules regulating the modes of voluntary acquisition of Belgian national-
ity by option and by naturalisation,® other provisions stipulated that
Belgian nationality was granted to certain categories of persons, more
specifically to those people born in Belgium of legally unknown par-
ents.? Still other provisions regulated the re-acquisition of Belgian na-
tionality, particularly when this nationality had been lost on a voluntary
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basis.” Finally, several laws were passed that entailed the approval of a
number of international conventions.™

2.2.2  The nationality law of 1909: A first liberalisation

As the practical application of the Code civil appeared more and more
difficult, and the fact that the legislation was spread over several
sources of law came under increasing criticism, the call for new nation-
ality legislation grew louder. This tendency was reinforced by the rising
social, legal and political interest in the ius soli principle as a result of
several conflicts over territory caused by the transition to Belgian inde-
pendence (Closset 2004: 42).

The law of 1909 thus abrogated the provisions of the Code civil and
of certain specific laws,"™ and introduced a whole new set of rules. This
law is now considered to have been at the time of its promulgation a
liberal one, as it provided that beside the conservation of ius sanguinis,
the ius soli principle would apply. More precisely, nationality was also
granted to every child born in Belgium of parents with an undefined
nationality (art. 4) and to all persons turning 23, who had lived in Bel-
gium during their 22nd year and did not indicate a desire to retain
their foreign nationality and who were born in Belgium of foreign par-
ents, at least one of whom was also born in Belgium or had resided
there continuously for ten years.

2.2.3 The nationality law of 1922 and the law of 1932: Towards a concise
nationality legislation

The liberal legislation of 1909 would soon come to an end. The desire
for protectionism and greater restriction in granting Belgian nationality
to foreigners formed the basis of the law of 15 May 1922, which com-
pletely repealed the law of 1909 and brought the fundamental provi-
sions in the nationality legislation together in one text. This law was
characterised by a radical return to the primacy of the ius sanguinis
principle and introduced the acquisition of nationality by ‘possession
of Belgian status’ (possession d’état de Belge). The latter is the acquisition
of Belgian nationality by a person who acted for many years (at least
ten years) in good faith as a Belgian national and/or was presumed to
be a Belgian national.

However, some further modifications proved necessary in order to
address certain lacunae in the law. Thus the law of 4 August 1926 spe-
cified the term within which persons who had been unable because of
war to opt in due time for Belgian nationality could still do so; the law
of 30 May 1927 provided for a system of publication of the House of
Representatives’ decisions on naturalisation; and the law of 15 October
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1932 tightened both the rules intended to prevent the existence of state-
lessness as well as the conditions required in order to be naturalised by
a parliamentary act.”

The laws of 1922, 1926, 1927 and 1932 were finally grouped by the
Royal decree of 14 December 1932 known as the ‘law on acquisition,
loss and re-acquisition of nationality’.” In its general terms, this text
remained in force up to the introduction of the new Nationality Code
in 1984.

The most essential principles of the aforementioned law of 1932 can
be summarised as follows:

— The strict application of the ius sanguinis principle was confirmed.
Furthermore, ius sanguinis was once again applied only with the
father as the reference person, at least as far as legitimate filiation
was concerned. A legitimate child, i.e., born in wedlock, could thus
acquire Belgian nationality only through a Belgian father, so that
the child of a stateless father and a Belgian mother was also
deemed stateless. Ius sanguinis paterni was defined in such a way
that even foundlings in Belgium were presumed to have been born
to a Belgian father and were thus presumed to be Belgian (Closset
2004: 47). Only in the case of so called natural children® was a lim-
ited opening left for the acquisition of nationality by means of filia-
tion through the mother. Such children were considered Belgian if
maternal filiation was known with certainty before the paternal one
and if the mother was Belgian (art. 2).

— The principle of unity of nationality within the family was consider-
ably weakened. It became possible for a woman who married a Bel-
gian or whose partner acquired Belgian nationality by option to re-
fuse the Belgian nationality which she thereby would have acquired
automatically. To do so, she had to make a declaration to this effect
within six months (art. 4). A similar regulation existed for the chil-
dren of a foreigner who voluntarily became Belgian: they could re-
linquish Belgian nationality before they reached the age of 23 (art.
6).

— The policy decision to balance out the freedom of changing one’s
nationality and the desire to prevent statelessness and multiple na-
tionality found concrete expression. An illustration of the latter: Bel-
gian nationality could not be acquired by naturalisation by a parlia-
mentary act if the legislation of the country of origin allowed for
the (voluntary) retention of the first nationality (art. 14). An example
of the desire to prevent statelessness: a Belgian woman who mar-
ried a foreigner, or whose partner no longer remained Belgian, lost
her Belgian nationality only if she acquired the new nationality of
her husband (art. 18, 2°).
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2.2.4 The law of 28 June 1984: Introduction of the new Code of Belgian
Nationality (CBN)

In the course of time, especially since the stabilisation of post-war im-
migration, the legislation governing Belgian nationality has grown into
a central instrument of policy in matters of integration and migration.
This applies in particular since the 1990s.

The discussions in Parliament illustrate, however, that not everybody
shares the same views. If some consider that a host country like Bel-
gium should show openness and a readiness to evolve into a multicul-
tural society, notably by setting a minimum number of requirements
for foreigners who wish to adopt the nationality of their country of resi-
dence, others continue to oppose this and insist upon the necessity of
strict nationality legislation.

On the whole though, one may say that since the early 1980s, the
policymakers proceed to conceive of Belgian nationality as one of the
main instruments of their integration policy — hence their unremitting
efforts to lend more substance to this policy in the matter of the na-
tionality law.

The law of 28 June 1984 introduced an entirely new Code, which re-
placed the previous law of 1932 and substantially modified the rules
governing the attribution, acquisition, loss and re-acquisition of Bel-
gian nationality. More specifically, a number of elements are new (Clos-
set 2004: 49-53; Heyvaert 1986; Liénard-Ligny 1984-1985; Mignon
1989a; Mignon 1989b; Verwilghen 198s: 52-138):

— The principle of ius sanguinis as the main criterion since 1922 for
the granting of Belgian nationality was amended, giving way on the
one hand to an adjustment of that criterion,’® and on the other
hand to ius soli, with a view to facilitating the integration of immi-
grants and stateless people.

— The evolution of family law has contributed to the further weaken-
ing of the previously generally accepted principle of the unity of na-
tionality within the family. That principle was no longer compatible
with the evolution of family law, both domestic and international,
towards equal treatment within the family. The inequality of sexes
and discrimination suffered by adoptive children and by children
born out of wedlock were no longer considered acceptable.

—  With respect to the possession of multiple nationalities, the legisla-
tor has adopted a twofold attitude: after having made possible nu-
merous cases of dual nationality,”” the 1984 Code multiplied the
cases in which Belgian nationality can be lost, and furthermore re-
quired the loss of that nationality by an adult in case of dual or mul-
tiple nationality.
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— While under the previous legislation, the conditions and procedures
for acquiring Belgian nationality considerably limited the foreign-
er’s right to become Belgian, the new Code has simplified these
conditions and procedures in order to facilitate the integration — via
nationality — of foreigners who have settled in Belgium.

Nevertheless, the legislation did not break completely with the past on
numerous points, and the 1984 Code continues to be rooted in the an-
cient law: if it is no longer the sole criterion for the acquisition of na-
tionality, ius sanguinis has not been abandoned; the conditions and
procedures for opting for Belgian nationality and for naturalisation,
although relaxed and simplified, for the most part look very much like
those provided by the law of 1932; the distinction between the system
applicable to adults and to minors has been maintained; the system of
loss of nationality has remained unchanged; the principle of non-retro-
activity of the granting, acquisition, loss and recovery of nationality has
been maintained and the notion of being Belgian by birth has not been
abandoned by the Code."®

Unlike the former nationality laws, however, that evoked only moder-
ate political interest, the CBN has been modified repeatedly since
1984. The text of the law of 1 March 2000, better known by the public
as the ‘quickly-Belgian-law’, represents, after the laws of 13 June 1991,
6 August 1993, 13 April 1995 and 22 December 1998, the fifth modifi-
cation of a Code in hardly twenty years’ time."® The basic intention un-
derlying these reforms of the CBN has remained unchanged: facilitat-
ing the integration of foreigners into society.*®

In the next chapter the current modes of acquisition and loss of na-
tionality and the political discussions that have accompanied the devel-
opments in Belgian nationality law since 1984 will be discussed.

2.3 Recent developments and current institutional arrangements
2.3.1  Main modes of acquisition and loss of nationality

2.3.1.1  Acquisition of Belgian nationality

The CBN makes a distinction between automatic (toekenning — attribu-
tion) and non-automatic (verkrijging — acquisition) modes of acquiring
nationality. Whereas the second type requires an explicit expression of
intent by the target person, the automatic modes of acquisition provide
ex lege access to nationality.

Filiation to a Belgian parent does not always automatically lead to
the acquisition of Belgian nationality. The CBN requires, moreover, a
minimal territorial link with Belgium and thus avoids the possibility of
generations of persons who no longer have any genuine link with Bel-



72 MARIE-CLAIRE FOBLETS AND SANDER LOONES

gium passing on their nationality. Thus the following persons are con-
sidered Belgian: children born in Belgium of a Belgian parent and chil-
dren born abroad of a Belgian parent who was him- or herself born in
Belgium. If both child and parent were born abroad, however, the par-
ent must make a statement before the child reaches the age of five re-
questing that Belgian nationality be granted to the child. This mode of
acquisition, which is defined by the Belgian legislation as automatic, is
known as acquisition by registration (art. 8 CBN). If no such statement
was made, the child can still acquire Belgian nationality by option be-
tween the ages of eighteen and 22 (art. 13, 3° CBN).

The law of 13 June 1991 that came into force on 1 January 1992 has de-
finitely confirmed this determining role of the place of birth in Belgian
nationality law (ius soli) and has also simplified the possibility of acquir-
ing Belgian nationality for second and third generation immigrants. Bel-
gian nationality can thus also be acquired by a minor child who is found
in Belgium (art. 10, para. 2 CBN) or who is born in Belgium and would
be stateless if Belgian nationality were not awarded (art. 1o, para. 1
CBN).*" Third generation foreigners, that is children who are born in
Belgium from parents of whom at least one was also born in Belgium,
can now acquire Belgian nationality in a simple manner. One parent is
required to have resided in Belgium during five of the ten years before
the birth and the child must be formally registered (art. 11 CBN). A
specific system of acquisition of nationality was also developed for sec-
ond-generation foreigners, i.e., foreign children born in Belgium. If a
child has lived in Belgium since its birth, (adoptive) parents who have
already resided in Belgium for ten years can make a statement at the
registrar (art. 11bis CBN).** This mode of acquisition is defined by Bel-
gian law as an ex lege mode, since the registrar cannot on his own in-
itiative prevent the registration of the child as a Belgian national. How-
ever the public prosecutor can, within a period of one month, refuse
the acquisition if the statement was not made ‘in the interest of the
child’. A refusal may be appealed before the court. The immediate con-
sequence of the changes made by the law of 1991 was the granting, by
full force of law, of Belgian nationality to several thousand young for-
eigners (Closset 2004: 57-59; Lambein 1991-1992; Liénard-Ligny 1991).

Furthermore, minor children whose father or mother acquires Bel-
gian nationality are, by extension, also entitled to automatic acquisition
of nationality (art. 12 CBN). The other parent who retains his or her
foreign nationality cannot prevent this. However, if a child has multiple
nationalities it may renounce the Belgian one after the age of eighteen
(art. 22, para. 1, 2° CBN).

Finally, nationality can also be acquired by an adopted child. Just as
in the cases above, a territorial link with Belgium is required, so that
the adoption of a minor by a Belgian father or mother is not in itself a
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sufficient basis for the acquisition of nationality. In this way, a system
similar to that of ordinary filiation was established. If the adopted child
or the adopting parent was born in Belgium, the child acquires nation-
ality automatically. If not, the adopting parent must register the adop-
tion within five years (art. 9 CBN).

In order to ensure equality between men and women, the Code has
since 1984 abandoned the system whereby children only acquired the
nationality of the father (see sect. 2.2.3). Both the mother and the
father now transmit their Belgian nationality to their children. In addi-
tion, the Code also eliminated the old distinction between legitimate
children and children born out of wedlock and has thus anticipated the
later reform of the legislation relating to parentage, and drawn the con-
sequences of the Marckx case as judged by the European Court of Hu-
man Rights condemning Belgium for being discriminatory towards
natural children.®® Legitimate parentage and natural parentage are hen-
ceforth governed by an identical system.

The acquisition of nationality by declaration is a mode by which for-
eigners who were born in Belgium can acquire Belgian nationality
without, in principle, having to go through any procedure. Moreover,
by the law of 1 March 2000, access to this mode of acquisition was
made more flexible. Thus, for example, it is no longer required that a
foreigner makes the declaration between the age of eighteen and thirty,
since the upper age limit has been removed. As of 2000, any foreigner
over the age of eighteen who satisfies the conditions can make such a
declaration. To be able to make the declaration of nationality, a foreign-
er (1) must be born in Belgium and have had his or her main residence
there since birth, either (2) must be born abroad to a parent who at the
time of the declaration has Belgian nationality,** or (3) must have been
authorised to reside in the country pursuant to the provisions of the
law on residence of foreigners and have had his or her main residence
in Belgium for at least seven years (art. 12bis CBN).

According to the Statement of Reasons accompanying the law of 1
March 2000, the notion of ‘main residence’ refers to a legal residence
on the basis of various sorts of residence permits.> A main residence
in Belgium that is not founded on a legal residence permit does, in
principle, not offer the possibility to a foreigner to acquire Belgian na-
tionality by declaration.® In the circular letter of 25 April 2000,*” the
Minister confirmed that position. However, one should note that the
law clearly mentions ‘main residence’, and not legal residence. The
Court of Cassation (Supreme Court) thus stated that it is not relevant
whether the foreigner disposed of a legal residence permit in the coun-
try throughout the entire required period, as long as his or her main
residence was established for a sufficiently long time in Belgium and
he or she has a legal right to reside there at the time of the declara-
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tion.?® With the law of 27 December 2004, however, the legislator con-
firmed the interpretation according to which legal residence is re-
quired.*® The Court of Cassation has in the meantime changed its juri-
prudence accordingly.>® It would perhaps have been preferable to speak
of a ‘residence based on legal authorisation’ wherever the expression
‘legal residence’ is used in the CBN. This would have prevented the
risk of misunderstanding.?'

After the declaration has been made, the public prosecutor has to
give an advice concerning the acquisition of nationality. In the case of
a negative advice a judicial appeal procedure may be initiated; if no ap-
peal is introduced, the case is transformed into a naturalisation case
that is dealt with by the Chamber of Representatives.

In this respect, the law of 2000 has also redefined the competences
of the Public Prosecutor’s Office in order to expedite the procedure.
Firstly, the time limit within which the Prosecutor’s Department has to
provide its advice is now uniformly reduced to one month.>* Secondly,
the public prosecutor can henceforth issue a negative advice only when
there is an impediment ‘on account of important facts pertaining to
the individual applicant’®® and when the basic conditions of the proce-
dure are not met: duration of residence, main residence, age require-
ment(s), etc. The prosecutor can no longer do so if he or she deems
that the applicant does not show sufficient willingness to integrate.
This willingness is assumed to exist solely by virtue of the declaration
of Belgian nationality.

Belgian nationality can also be obtained as the result of a procedure
involving the Chamber of Representatives. As mentioned above, the
specific term ‘naturalisation’ is used in this context. Access to this pro-
cedure was facilitated consecutively by the laws of 13 April 1995, 22 De-
cember 1998 and 1 March 2000. Since 2000, the naturalisation proce-
dure is free of charge.

In order to apply for naturalisation, a foreigner has to meet the fol-
lowing conditions: he or she should have reached at least the age of
eighteen and should have had his or her main residence in Belgium
for three years. The period is reduced to two years for a foreigner
whose status as a refugee or stateless person is recognised in Belgium.
The person concerned should, in principle, maintain his or her main
residence in Belgium throughout the procedure®* and, according to the
jurisprudence of the Chamber’s Commission for Naturalisation, which
handles the applications, the main residence must be based on a resi-
dence permit of unlimited duration in Belgium. Persons who only stay
temporarily in Belgium cannot, in principle, have recourse to this
mode of acquisition.

In practice, a foreigner has to submit a motivated application which,
since 2000, no longer asks for evidence of integration, but must con-
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tain the following handwritten declaration: ‘I declare that I wish to be-
come a Belgian national and that I shall comply with the Constitution
and the laws of the Belgian people and the European Convention for
the Protection of Human Rights and Fundamental Freedoms.’

The application for naturalisation is in principle addressed either di-
rectly to the Chamber or to the registrar of births, deaths and mar-
riages of the place where the applicant has his or her main residence,
who sends the application to the Chamber.?> The Chamber then for-
wards the application to the public prosecutor who has to issue an ad-
vice within one month.3® Here too, since the law of 2000, negative ad-
vice can only be based on important facts pertaining to the individual
applicant and not on a lack of willingness to integrate. The Chamber
of Representatives can also ask other authorities to launch a specific in-
vestigation. More specifically, the Office of Foreigners’ Affairs and Na-
tional Security are in most cases asked for their advice.3”

Eventually the Commission for Naturalisation of the Chamber exam-
ines the file and the Chamber approves, postpones or rejects the appli-
cation. Traditionally the Belgian nationality law provided for two types
of naturalisation: ordinary and full naturalisation. Only full naturalisa-
tion placed the person concerned on a completely equal footing with
other Belgians in terms of political rights. Ordinary naturalisation, by
contrast, did not grant those political rights for which the Constitution
or other legislation required full naturalisation (e.g., the right to vote).3®
Since the modification of the Constitution in 1991, the difference be-
tween full and ordinary naturalisation has been abandoned.?® With the
law of 6 August 1993, this difference has also been removed from the
CBN and from other laws, so that there now remains only one type of
naturalisation.

The Chamber retains a discretionary power in the matter of naturali-
sation. Therefore, naturalisation is a favour and not a right and there is
henceforth no appeal against a negative decision. Furthermore, given
the principle of separation of powers, the judicial power has no author-
ity to overrule a naturalisation act. In this regard, the Court of Arbitra-
tion (Constitutional Court) ruled, for instance, that even though it has
the fundamental competence to review formal laws such as the natura-
lisation laws, it would not be able to do so without calling into question
another fundamental principle of the Constitution, namely the sover-
eign competence of the legislature to decide in this case.*®

The possibility of opting for Belgian nationality is reserved to per-
sons who have a strong link with Belgium by their birth, their filiation
or their residence in Belgium at a young age. Particular application of
this procedure is made in the case of marriage with a Belgian, posses-
sion of Belgian status (possession d’état de Belge) and re-acquisition of
Belgian nationality.
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More specifically, four categories of foreigners having a special con-
nection with Belgium qualify: (1) a child born in Belgium (who does
not qualify for acquisition by declaration because the main residence
in Belgium has been interrupted); (2) a child born abroad and who was
adopted by a Belgian; (3) a child born abroad whose (adopting) parent
(s) had Belgian nationality before or at the time of the birth of the child
(and who did not acquire Belgian nationality ex lege because a territorial
link with Belgium is lacking); and (4) a child who before the age of six
has had his or her main residence in Belgium for at least one year to-
gether with a parent or legal guardian (art. 13 CBN).

By the law of 22 December 1998, this procedure was made almost
entirely equivalent to the simple mode of acquisition by declaration.
Here too, the willingness to integrate is presumed to be present by sole
virtue of making the declaration of option. The only difference between
the two procedures lies in the conditions regarding age and residence
requirements. The foreigner must opt for Belgian nationality between
the age of eighteen and 22 and he or she must have had his or her
main residence in Belgium during the twelve months preceding the
declaration, and also during at least nine years or continuously from
the age of fourteen to eighteen (art. 14 CBN).

A particular form of acquisition by option is the one applied to the
foreign spouse of a Belgian national (art. 16 CBN). As already men-
tioned, Belgian nationality law has since 1984 abandoned the system
whereby solely the foreign woman automatically acquired her hus-
band’s Belgian nationality. It now provides that marriage does not have
an automatic effect on either of the spouses’ nationality. Instead, it in-
troduces a distinction based on the type of residence status available to
the foreign spouse: the foreigner who has a right to reside legally and
with no time restraints in Belgium on grounds other than his or her
marriage, and who thus cannot be suspected of contracting the mar-
riage for nationality purposes, can begin the procedure of acquiring
Belgian nationality by option after six months of cohabitation. By con-
trast, the foreigner who has permission to stay in Belgium only be-
cause of his or her marriage with a Belgian national must wait three
years before being able to file such an application. No minimum or
maximum age is required and since 1 June 2003 the homosexual
spouse of a Belgian national can also make use of this mode of acquisi-
tion.*"

A further category of foreigners who can use the procedure of acqui-
sition by option is made up of those persons who have erroneously
been considered Belgian by the Belgian authorities for a continuous
period of at least ten years. The person concerned must be able to
prove his or her Belgian status (inclusion in electoral rolls, completion
of military service, uninterrupted possession of Belgian identity papers,
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etc.) and make the declaration within one year of the date on which he
or she was officially notified that he or she does not actually hold Bel-
gian nationality (art. r7 CBN).4*

Finally, the procedure of acquisition by option is open to any person
who lost his or her Belgian nationality by a means other than by forfei-
ture (art. 23 CBN)*® and who wishes to re-acquire Belgian nationality
(art. 24 CBN). Before they can acquire nationality by option they must,
in principle, be at least eighteen years old and have had their main re-
sidence in Belgium at least during the year preceding the declaration.

2.3.1.2  Loss of Belgian nationality

Just as with the acquisition of Belgian nationality, different modes of
loss can be distinguished according to whether or not the loss is the
consequence of an action by the person concerned. A special mode of
loss is the forfeiture of nationality.

The adult person who acquires a foreign nationality on his or her
own initiative will legally lose Belgian nationality (art. 22, para. 1, 1°
CBN). Consequently, the loss must result from a formal act by the per-
son concerned (e.g., he or she submits an application, signs a docu-
ment indicating acceptance of a foreign nationality, makes an oath or
signs a declaration). Nationality cannot be lost without a prior legal act
or if the other nationality is acquired only indirectly (e.g., through mar-
riage).

In this regard one should also note the asymmetry of the Belgian
provisions concerning the effect that acquiring another, elected nation-
ality has on nationality by right of birth: while the Code provides for
the automatic loss of Belgian nationality by someone who, after the
age of eighteen, voluntarily acquires a foreign nationality (art. 22, para.
1, 1° CBN), there is no similar requirement that someone who volunta-
rily acquires Belgian nationality must renounce his or her original na-
tionality by birth. Legal action is underway to end this discrimination.
More specifically, several bills were introduced to modify art. 22 CBN
in such a way that someone who voluntarily acquires a foreign nation-
ality can retain the Belgian nationality.**

The renunciation of Belgian nationality constitutes the second mode
of loss (art. 22, para. 1, 2° CBN). Belgian nationality will be lost if a
declaration is made to this effect and if the person concerned proves
that he or she already has a foreign nationality or will acquire a foreign
nationality by making the said declaration renouncing Belgian nation-
ality.

A minor whose (adoptive) parent(s) lose(s) their Belgian nationality,
or who is adopted by a foreigner, will also lose his or her Belgian na-
tionality if he or she acquires or already possesses another nationality
(art. 22, para. 1, 3° and 4° CBN).
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A fourth mode consists in the loss of Belgian nationality by failure
to declare one’s intention to retain it, in cases where such a declaration
is required (art. 22, para. 1, 5° CBN). A person who was born abroad,
and who never had his or her main residence in Belgium between the
ages of eighteen and 28, must declare his or her intention to retain
Belgian nationality before turning 28. Otherwise Belgian nationality is
lost. Furthermore, such a declaration must be renewed every ten years.
It should be remembered that Belgian nationality can in that case ea-
sily be re-acquired by means of the procedure of acquisition by option
(art. 24 CBN).#

The last mode of loss is the forfeiture of nationality (art. 22, para. 1,
7° and 23, para. 1 CBN). The nationality of Belgians who did not ac-
quire their nationality from a Belgian parent at the time of their birth
or from a foreign parent who was likewise born in Belgium and had
his or her main residence there for at least five of the ten years preced-
ing the birth (art. 11bis CBN) may be declared forfeit by virtue of a jud-
gement handed down by the Court of Appeal. This is possible when
such individuals are seriously in breach of their obligations as Belgian
citizens. It should, however, be mentioned that this procedure is no
longer applied in practice.*®

2.3.2  Political analysis

It seems that in the course of drafting the nationality regulations of
2000, a new vision of citizenship and membership in society has
played an increasingly important role. One that is optimistic about the
potential of nationality as a means of integration. However, idealism
cannot be taken as the sole explanation for the fact that the CBN was
amended and made more flexible on several occasions. In the final sec-
tion, we shall examine a few bottlenecks that have resulted from the
consecutive amendments to the law. Regarding these matters, we shall
go back to the parliamentary discussions relating to the amendments
of 2000, since these reforms may be considered to constitute the most
far-reaching reforms since 1984 as far as the relaxation of the condi-
tions for access to the various procedures for acquiring nationality is
concerned (Foblets 2000-2001; Foblets 2003: 261-275; Guillain 2002;
Stockx 2000).

The Minister of Justice’s commentary on the bill preceding the afore-
said amendments of 2000 reveals the following underlying optimistic
approach: a foreigner wishing to acquire Belgian nationality is seen as a
citizen of the world, with a positive attitude to a variety of cultures and
ready to co-invest in the future of the multicultural society. But for a
few exceptions, the foreigners seeking to obtain Belgian nationality are
people willing to contribute to the success of (the future of) society.*”
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The series of measures approved in 2000 are therefore to be seen
against the background of that idealistic vision of membership in
society.

The opposition though voiced strong criticism of the governmental
proposals, considering them to have been inspired less by idealism
than, for the most part, by political pragmatism and the lack of a sense
of reality. We shall now look in greater detail at a few of these criti-
cisms. In particular, we will point out the so-called ‘instrumentation’ of
the nationality rules, and the three different functions that the amend-
ments voted in 2000 attribute to the concept of nationality.

The federal legislature has tried to ascribe various roles to the acqui-
sition, possession and loss of Belgian nationality since 1984. Some
have used the expression ‘instrumentation’ of the CBN to describe this
type of legislative policy. One might also speak of pragmatism on the
part of the legislator. Three functions attributed to nationality are now
of particular importance: nationality as facilitator of the integration of
foreigners into the life of society, nationality as guarantor of parliamen-
tary democracy, opening up the citizen’s political participation at all le-
vels, and nationality as guardian of the laws on immigration. We shall
try to show how since 1984 the Belgian legislator has constantly relied
on the CBN and its various provisions to play these three specific roles,
either simultaneously or in turn.

The history of the concept of nationality in Belgian law has already
been described repeatedly (Carlier & Goffin 1996; Closset 2004: 31-59;
De Valkeneer 1984; Foblets & Foqué M. Verwilghen 2002; Liénard-Lig-
ny 198s: 222; Louis 1995; Maeckelberghe 1989: 146; Marescaux & Ta-
verne 1984; Verschueren 1995; Verwilghen 1984; Verwilghen 1992).
Different phases may be distinguished in the evolution of Belgian na-
tionality law throughout the twentieth century.

The law of 1909 provided that beside the conservation of the princi-
ple of ius sanguinis, the ius soli rule would be applied. The rules of
1932 relied, as we have indicated above, almost exclusively on the prin-
ciple of ius sanguinis. In the 198o0s, more particularly through the
CBN and its successive amendments, the principle of ius soli was rein-
troduced whereby people who were born in Belgium of foreign parents
could henceforth acquire Belgian nationality. However, the basic logic
behind the nationality rules remained untouched, providing a greater
claim to the right to acquire Belgian nationality as there are indications
that a foreigner has become integrated into Belgian society or at least
is presumed to be willing to integrate.

The consistency with which the aforementioned basic rationale has
been followed for decades has, however, notably weakened under the
law of 2000. The possibility for the authorities to keep control over the
applications for Belgian nationality has declined or at least become
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more difficult for mainly two reasons: on the one hand, the different
modes of acquisition hinge more and more exclusively on the appli-
cant’s duration of residence and, on the other hand, the legislator has
radically eliminated from all procedures the requirement to show suffi-
cient willingness to integrate.

Certainly several authors had, already prior to the amendments of
2000, suggested eliminating the willingness to integrate as a basic
condition for acquiring Belgian nationality, since it was the subject of a
very divided, often contradictory, jurisprudence (De Decker & Suyker-
buyk 1993; de Moffarts 1987; de Moffarts 1995, Lambein 1993: 513;
Sluys 1991; Verhellen 1998; Walleyn 1989). One of the main criticisms
of the text of the law of 2000 was, however, that the new CBN not only
eliminates all considerations of integration, but also all incentives to in-
tegration, reducing the concept so to say to insignificance. Under the
previous law, for instance, at least within the Naturalisation Commis-
sion of the Chamber of Representatives, the prevailing opinion was
that the criterion of willingness to integrate was an important condi-
tion for justifying the rejection or postponement of applications for nat-
uralisation.*® Postponement was intended to motivate applicants to
learn (at least) one of the national languages, and possibly to make the
necessary efforts to integrate in their milieu. In the debates with a view
to the legal amendments in 2000, it was therefore suggested that re-
moving integration as a condition for naturalisation calls into question
the efforts of many years of integration policy.

But the problem also lies elsewhere. The elimination of all consid-
erations linked to integration is even more radical since the CBN does
provide no procedure for reversing acquisition in cases of abuse or
fraud that would, for instance, make it possible to strip someone of
Belgian nationality, possibly with retroactive effect. As a result of the
discussions on the CBN in 2000, the question arose whether one
could refer in this issue to art. 23 of the Code, which provides for the
forfeiture of nationality. The problem is that art. 23 would have to be
amended if the intention were indeed to use this provision as the legal
grounds for authorising the withdrawal of Belgian nationality from nat-
uralised foreigners (Belgians) who (continue to) show obvious unwill-
ingness to integrate. This solution would be unfortunate for, in its ra-
tio, art. 23 aims especially at cases of violation of the domestic and in-
ternational security of the State (high treason), which cannot simply be
compared with a lack of willingness to integrate. To illustrate this, ac-
cording to reports, there have been in total only 38 Belgians whose na-
tionality has been forfeited, four before and 34 after the Second World
War (see 2.3.1.2).49

The conclusion is obvious: once foreigners have acquired Belgian na-
tionality, the authorities can no longer motivate this category of citizens
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to integrate. This would in any case be contrary to the Constitution
and to a series of binding international human rights treaties which de-
mand that once a foreigner has acquired nationality, he or she is con-
sidered formally equal and is to be treated on an equal footing with
other nationals.>® Obliging only a specific group of (new) nationals to
complete extra integration requirements could be considered discrimi-
natory.

From a cursory comparison, it appears that the acquisition of Bel-
gian nationality is nowadays so greatly simplified that since 1 May
2000 the Code ranks among the most flexible in Europe. The reasons
for the extreme ease of acquisition of Belgian nationality are also to be
sought elsewhere. They are linked to the second function of nationality
in Belgian law: giving people access to political citizenship.

The issue of foreigners’ voting rights is not new in Belgium, but ar-
ose with the stabilisation on the national territory of the post-war waves
of migration. It is tied to the question whether the legislator can con-
tinue to exclude entire communities of foreigners from voting for the
sole reason that they do not (yet) hold Belgian nationality, in some
cases voluntarily in other cases because they are bound by a foreign
law forbidding them to renounce their first nationality by right of birth.
Since the 199o0s, the question has become all the more burning, as
very often such communities had settled in the country for many
years.

The subject has been discussed extensively and was first resolved
for European Union nationals. Their right to vote and eligiblity for mu-
nicipal elections are recognised since the amendment of the Constitu-
tion on 11 December 1998 (art. 8 Constitution).”® However, for years,
the granting of voting rights to non-EU nationals remained an extre-
mely sensitive issue, especially in Flanders. This was also the case for
the Flemish Liberals (the VLD), one of the largest political parties in
the country and a member of the coalition in 2000, which was reluc-
tant to grant voting rights to non-EU nationals. To break the deadlock,
the government had chosen not to grant voting rights to these foreign-
ers, but to pass the law of 1 March 2000, aimed at further relaxing the
conditions for acquiring Belgian nationality, in this case, in order to en-
courage access to political citizenship.

Eventually, the granting of voting rights to non-EU nationals and
their eligibility to stand in municipal elections was discussed again and
voted on in Parliament in the course of 2004.°” Since then, foreigners
who are registered, have had their main residence in Belgium for five
years and have filed an application to obtain the status of voter have
the right to vote in municipal elections. They also have to declare that
they will comply with the Constitution, the Belgian laws and the Eur-
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opean Convention for the Protection of Human Rights and Fundamen-
tal Freedoms.

This legislative pragmatism is not without its dangers. While trying
to resolve the question of the political rights of foreigners in Belgium
the legislator has made access to Belgian nationality so much easier
that its possession might end up serving purposes other than to gain
political citizenship. We shall come back to this further on in this con-
tribution. Yet the third function that the Belgian legislator has sought,
since 1983, to ascribe to some provisions of the CBN still needs to be il-
lustrated.

Concerning this third function of the CBN, namely that of guardian
of the laws on immigration, the amendment of art. 16 CBN by the law
of 6 August 1993 is particularly noteworthy. As mentioned above, this
modification was intended to further combat so-called ‘nationality mar-
riages’ (sham marriages).

Henceforth, a foreigner who marries a Belgian partner and who
comes to settle in Belgium as a consequence of his or her marriage is
bound to wait a period of three years before being authorised to make
a declaration of option for nationality. This period does not apply to a
foreigner who, at the time of marriage, was already authorised to stay
in Belgium on a permanent basis: for him or her, the waiting period is
only six months. This different treatment of two categories of marriage
partners in Belgian nationality law is to be attributed to the third func-
tion of nationality: the acquisition of Belgian nationality is encouraged,
but not to the detriment of the Belgian immigration policy. The for-
eigner who might use marriage to a Belgian national as a way of gain-
ing not only easier access to the territory of the country, but also to ac-
quire nationality, will have to show more patience.

Making the CBN simultaneously play various roles currently leads to
the loss of its coherence, because, on the one hand, inconsistencies are
being created in the legislation and, on the other hand, the roles which
the various branches of the law ascribe to nationality are not necessa-
rily compatible.

The inconsistencies are internal as well as external. Internal incon-
sistency means that the provisions of the Code lack compatibility in
their mutual relationships. The external inconsistencies relate to con-
tradictions between various provisions of the CBN and other legisla-
tion. Some types of nationality acquisition neutralise, or even damage
the effects the legislator has tried to achieve by other legislation, in this
case concerning the foreigners’ access to the territory and residence in
Belgium. Thus one observes counterproductive effects.

We shall limit ourselves to one example, which demonstrates both
these internal and external inconsistencies: art. 12bis, para. 1, 2° CBN
was introduced by the law of 2000 and provides adult foreigners who
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were born abroad and who have a Belgian parent with the possibility of
acquiring Belgian nationality by declaration. They do not have to fulfil
any residency requirements except that the declaration itself must be
made in Belgium, which presupposes that the person concerned re-
sides there at least temporarily. Moreover, there are no conditions re-
garding the parents’ mode of acquisition of Belgian nationality. Even a
recently acquired nationality is sufficient.’

While passing this mode of acquisition, the legislator in 2000 does
not seem to have realised that it has introduced a difference in treat-
ment between biological and adopted children, that certain categories
of children born in Belgium are thereby disadvantaged in comparison
to those who were born abroad, and that indirectly the law grants a
right of residence to foreigners who according to Belgian immigration
laws would not be entitled to long-term residence (Renauld 200s5:
35-38).

Firstly, adopted children who are born abroad and who have a Bel-
gian adopting parent can only acquire nationality by option (art. 13, 2°
CBN). In this respect they still have to satisfy an age and residency re-
quirement: they can opt for Belgian nationality between the age of
eighteen and 22 if they had their main residence in Belgium during
the twelve months preceding the option and also during at least nine
years or continuously from the age of fourteen to eighteen (art. 14
CBN). Biological children who are born abroad and have a Belgian par-
ent can, however, make use of the simple procedure of acquisition by
declaration, which only requires that the child has reached the age of
eighteen. Thus, rules for granting nationality to the adopted child are
clearly more restrictive than for a child whose origin can be determined
by other means.>*

A further internal inconsistency follows from the observation that
the acquisition of nationality by declaration provided for in art. 12bis,
para. 1, 2° CBN concerns only children who were born abroad.
Although the foreigners who were born in Belgium are usually able on
other legal grounds to acquire Belgian nationality by simple declara-
tion, it appears that this is not always the case. Thus, a foreigner who
was born in Belgium but grew up abroad, and of whom one parent ac-
quires Belgian nationality, cannot acquire Belgian nationality by simple
declaration but only by option, which requires that the child fulfils the
restrictive conditions regarding age and residency of art. 14 CBN,
whereas if he or she had been born abroad, he or she would not be re-
quired to meet these conditions. Such differential treatment, dealing
less favourably with those who were born in Belgium than with those
born abroad, does not seem to be consistent with the logic of the CBN.



84 MARIE-CLAIRE FOBLETS AND SANDER LOONES

A question was put to the Court of Arbitration concerning the here
afore mentioned inconsistencies. The Court however qualified the peti-
tions as inadmissible.

Finally, we wish to point out an external inconsistency. Whereas the
legislator opted not to grant certain categories of foreigners a right to
residence on the basis of restricting of new immigration, the same leg-
islator judged that foreigners might nevertheless be indirectly granted
a right to residence via the nationality legislation. For art. 10, para. 1,
2° and 15 of the law on residence of foreigners provides for the right of
residence to be granted to foreigners who fulfil the legal conditions for
acquiring Belgian nationality by declaration (e.g., art. 12bis, para. 1, 2°
CBN) or by option. They are fully entitled to reside in the country,
without having to seek prior authorisation from the Minister or the Of-
fice of Foreigners’ Affairs, and without having to make a formal de-
claration to acquire nationality. This combined reading of two legal
texts leads to the conclusion that, when a foreigner acquires Belgian
nationality, any children born abroad, even if they are now adults, are
also entitled to nationality and to residence. This is clearly inconsistent
with the legislation relating to immigration and family reunification:
parents of foreign nationality who would like their grown-up children
living abroad to join them, are not authorised to do so by the law on re-
sidence of foreigners. Now the simplified access to Belgian nationality
provides them with the solution.’®

These internal and external inconsistencies demonstrate that making
access to Belgian nationality easier can have spread effects, it under-
mines or at least neutralises the very impact for which certain provi-
sions have been written and passed. The other effect of such a policy,
on which we shall conclude here, concerns the different roles national-
ity (still) occupies in various fields of our law, and which are not always
compatible with the gradual relaxation of the criteria for its acquisition.

Extensive simplification of access to nationality, as is the case in Bel-
gium since 2000, might cause nationality no longer to play its tradi-
tional role as the criterion for one’s identity. The Code now allows for
broad access to nationality in order to facilitate the integration of for-
eigners into society. However, it does so without any longer requiring
any (objective) proof of willingness on the part of the foreigner to effec-
tively integrate: all requirements, apart from length of stay in Belgium,
have been abandoned.

The traditional role of nationality, in the sense of offering a criterion
for one’s identity, is currently still supported in the recent codification
of Belgian private international law,>” which provides that the national
law of a person applies, at least in areas of one’s personal status (e.g.,
the national law is applied in matter of determining someone’s full
name, in defining the relevant basic conditions for the validity of a
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marriage, and in cases of (adoptive) filiation). It thereby considers that
the sense of identity will be better respected through the recognition of
a person’s foreign nationality.

Since 2000, however, the CBN seems to be according a new role to
the concept of nationality, whereby nationality is closely linked to one’s
residence on the territory and not as much to one’s integration into a
society. Or, to put it another way, the legislation takes as its point of de-
parture the view that the foreigner is already integrated solely by virtue
of having resided on the state’s territory for a certain number of years.

Neither of these two different roles is, however, sufficient in itself,
since, on the one hand, easy access to nationality is not necessarily con-
tradicted by the principle of recognition of a foreign affiliation used in
private international law and, on the other hand, an individual settling
in a new environment does not necessarily facilitate the harmonious
integration of that person into the host society, even when this settle-
ment alone suffices to allow someone to acquire — after a certain time
— the nationality of the place of his or her new residence.

In order that both roles might be fulfilled at the same time, it is es-
sential that they at least balance each other out. However, by radically
opting for a residence-based concept of nationality, which does not re-
quire the person concerned to prove he or she is willing to integrate or
even has a basic knowledge of the local language, this balance seems
to be lacking.

Moreover, restricting the conditions for acquiring nationality to mere
residence requirements clashes with certain principles of private inter-
national law, since various elements of connectedness lie behind the re-
ference rules which private international law provides.’® Restricting
these links to the question whether the ordinary residence of the per-
son concerned is in a certain country considerably limits the meaning
of the principle of the ‘closest connectior’, on the basis of which private
international law was developed; on the basis of this principle one
seeks always to identify the core interests of an individual in a certain
context and to ascertain the degree of integration within a social and le-
gal system before determining which law is applicable in any given
case (Erauw 2002: 414-423; Meeusen 1997: 110). The possession of a
nationality indicates the presence of a diversity of significant links be-
tween a particular individual and the country of which he or she carries
the nationality.

It does not, then, seem reasonable to have recourse to the integrative
purpose of nationality without taking into account sociological para-
meters other than the duration of residence as conditions for acquisi-
tion of nationality. More specifically, a sufficient basic knowledge of
one of the three national languages (Dutch, French and German) and,
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possibly, proof of the intention to continue residing on the territory
should, for instance, be seen as more solid requirements.

Furthermore, the knowledge of the language of the country of resi-
dence is a condition that one finds in most legislation currently in
force in the various European countries regarding the acquisition of na-
tionality (D’Hondt 2002: 270-277). It might therefore come as a sur-
prise that it was precisely on this issue that the Belgian legislator in
2000 demonstrated such laxity. In Flanders, the legislation has opted
for a different policy. A few years ago, the Flemish Parliament passed
the so-called Viaams Inburgeringsdecreet (‘Flemish Decree on Integra-
tior’).>? Its purpose is to set up training programs for new immigrants,
providing them with the necessary knowledge that will subsequently al-
low them to participate as citizens in the life of society. Making access
to Belgian nationality too easy brings such initiatives into disrepute:
the foreigner who acquires Belgian nationality is not obliged to know
the language of the place of residence, while the immigrant who is a
newcomer in Flanders is subject to such an obligation.

2.3.3 Statistical developments

As demonstrated above, the policy adopted with respect to Belgian na-
tionality has been modified various times in the course of the years. It
might therefore be useful to complete the analysis by looking at the
statistical impact of the different amendments to the CBN.

Special attention goes to the impact of the law of 1984 introducing
the new CBN, of the law of 1991 extending the modes of acquisition of
nationality by ius soli and of the law of 2000, which substantially re-
laxed the conditions of access to the various procedures for acquiring
nationality (Verschueren 199s5; Bietlot, Caestecker, Hardeman & Rea
2002).

The introduction of the new Code of 1984 was intended to make the
acquisition of Belgian nationality easier, especially for second- and
third-generation immigrants. In practice, however, the code did not
have the intended long-term effect. On 1 January 1985, the date that
the CBN came into force, a large number of children from mixed mar-
riages did at once become Belgian (about 60,000). However, the acqui-

Table 2.1: Acquisition of Belgian nationality

1985 63,824 1990 8,612 1995 26,109 2000 61,878
1986 8,477 1991 8,418 1996 24,552 2001 62,982
1987 8,341 1992 46,308 1997 31,598 2002 46,417
1988 8,330 1993 16,348 1998 33,918 2003 33,709
1989 8,768 1994 25,766 1999 24,119

Source: National Institute for Statistics (NIS)
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sition of nationality via other ways did not meet with great success.
Generally speaking, between 1986 and 1991, just over 8,000 foreigners
acquired Belgian nationality per year (Dumon & Adriaensens 1989:
24).

The causes of this limited long-term success are to be found in a
number of administrative and legal barriers such as the high costs and
the lengthy duration of the different procedures. The disbelief of for-
eigners that the acquisition of Belgian nationality would be a solution
to their precarious social situation may be a second explanation.

The first fundamental changes to the CBN were made in 1991. The
most important amendment, as we have already mentioned, was the
extension of the types of acquisition based on the ius soli principle.

As a consequence, in the year 1992 approximately 46,000 foreigners
gained Belgian nationality. About 38,500 of them made use of the new
modes provided for in the Code: the acquisition of Belgian nationality
by mere registration when third-generation immigrants are concerned
(new art. 11 CBN) and by declaration in case of second-generation im-
migrants (new art. 11bis and 12bis CBN). In 1993, the number of acqui-
sitions of nationality was also higher than in the years preceding the
amendment of 1991. The total number was about 16,000, of which
half were obtained by second-generation immigrants.

From the figures of 1992 and 1993, it is evident that third-generation
immigrants from EU countries in particular made use of the easy ac-
cess to Belgian nationality by registration,®® while mostly non-EU na-
tionals benefited from the measures concerning second-generation im-
migrants61 (Poulain 1994: 13-14, 47-49; Verschueren 1995: 250-251).

Finally, we turn to the statistical impact of the law of 2000. At the
initiative of the administration, especially the Ministry of Justice, the ef-
fectiveness and efficiency of this law was investigated one year after it
came into force (Bietlot et al. 2002). Before lingering on the numerical
data provided in the aforementioned study, it might be useful to point
out the remarks raised by the investigation regarding the availability
and relevance of the then existing statistics.

The authors of the study observe that the study in question could
not be exhaustive, since no central authority had at the time organised
a complete and precise system of registration of applications for nation-
ality, neither by place and date of filing of the application, nor by the
profile of the applicants. This would be necessary because different
authorities intervene in the process of nationality acquisition. Further-
more, the data collection has highlighted discrepancies in the figures
according to the source consulted (municipalities, prosecutors’ depart-
ments, Office of Foreigners’ Affairs or National Security). Finally, the
data of the National Institute on Statistics, which makes use of the na-
tional register to determine the number of foreigners who have ac-
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quired Belgian nationality and the legal procedure by which they have
done so, are available only with some delay.

Notwithstanding the lack of an exhaustive data entry system and the
discrepancy between the sources, the authors made clear with their
study that by facilitating the conditions of access to Belgian nationality
and simplifying the steps to be taken, the law of 2000 caused a signifi-
cant increase in applications for and acquisitions of Belgian nationality.

More specifically, an average of between 1,000 and 2,500 applica-
tions for nationality (all procedures combined) were filed every month
before May 2000. After the law of 2000 entered into force, the num-
ber of applications fluctuated between 6,000 and 8,000, and has, in
December 2000, stabilised to around 4,000 applications per month,
which is about twice the average observed before the law of 2000.

One should also note that in 2000, 7.2 per cent of the foreign adult
population living in Belgium applied for Belgian nationality and that,
since the new law, nationality is mostly acquired by declaration of an
adult foreigner who has his or her main residence in Belgium for at
least seven years and who is authorised to stay in Belgium for an un-
limited time (art. 12bis, para. 1, 3° CBN).

Finally, it can be pointed out that the law of 2000 had an impact
especially on the number of acquisitions of nationality in the years
2000 and 2001. From 2002 on, the growth seems to have diminished
and current statistics are likely to show a stabilisation. >

2.3.4 Institutional arrangements

2.3.4.1 The legislative process

Belgium is a federal State comprised of regions and communities,
which each have their own legislative powers, executive powers and ad-
ministrations (art. 1 Constitution).®> The regions have been assigned
the competence to deal mostly with economic matters, while the com-
munities regulate culture, education and personal affairs, such as the
reception and integration of immigrants.®# The federal legislative
authority retains, however, the competency for nationality, immigration
and political rights (Van de Putte & Clement 2000: 22-24; Alen 1995:
368, 471).

The federal competence in the matter of nationality legislation is
based on the Constitution, which requires that the federal legislative
power decides who can call him- or herself a Belgian, on the one hand,
by establishing the general rules governing nationality and, on the
other hand, by granting naturalisation in individual cases (art. 8 and 9
Constitution).

The Federal Chamber of Representatives and the Senate, both acting
on an equal footing, must formulate the general legislation governing
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nationality. These rules can, except for a number of special principles
embedded in the Constitution, in principle be modified by a simple
majority both in the Chamber and in the Senate. Individual decisions
on naturalisation are, however, taken by the Chamber of Representa-
tives without intervention by the Senate. Naturalisation by a parliamen-
tary act requires that a special procedure be followed.

The federal authority also has competence regarding the laws on po-
litical rights. Only the federal legislator can grant foreigners active and
passive voting rights for the elections of the European, federal, commu-
nity and regional parliaments as well as for provincial councils, muni-
cipal councils and district territorial bodies (art. 8 and art. 41, para. 2
Constitution). As mentioned above, the right to vote in municipal elec-
tions has over the last years been granted to both EU nationals and
eventually also to third-country nationals.

Generally speaking, it can finally be noted that the matter of nation-
ality is within the remit of the Minister of Justice, while the Minister of
the Interior collaborates in drafting the policy relating to foreigners’ re-
sidence in the territory.

2.3.4.2 The process of implementation

Various bodies play a role in the different procedures for acquisition

and loss of nationality. Besides the intervention of the registrar, in cer-

tain cases the prosecutor’s department, the courts and the Chamber of

Representatives also have a task to fulfil. We shall focus briefly on

these bodies and in particular on certain tensions existing between

them (Bietlot et al. 2002: 159-185; Caestecker, Bietlot, Hardeman & Rea

2001 255).

— The civil registrar must check the documents submitted to him or
her at the time of the application for nationality. Although it is clear
in the preparatory work to the law of 2000 and the circular letter of
2 July 2000 that in the case of a dispute concerning these docu-
ments are concerned, the competent official has to accept a replace-
ment document, it seems that he or she often claims an exclusive
right to assess the validity of the birth certificate or similar docu-
ment. The assessment thereof belongs, however, to the judicial
power or, should the case arise, to the Naturalisation Commission
in the Chamber of Representatives.

— Various bodies then intervene in the handling of the application.
Although they all have to acknowledge receipt of the file immedi-
ately, it seems that no precise deadlines were set for this purpose.
For example, even though the law of 2000 does formally establish
the one-month deadline within which the public prosecutor should
offer advice, evaluations of this law point out that this deadline is
not met in practice. The delay can be explained by the fact that the
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clock only starts running from the moment that receipt of the file
has been acknowledged by the public prosecutor, which does not al-
ways occur immediately, but varies between one week and six
months. The large prosecutor’s offices, like those in Brussels and
Antwerp, show the most delays (Bietlot et al. 2002: 159-185). How-
ever, the circular letter of 25 April 2000 states in this respect that
the terms ‘immediately’ and "without delay’ used in the CBN reflect
the legislator’s will to see the obligations pertaining to the registrar
and to the public prosecutor fulfilled without delay.®s

— Even though the law of 2000 suppresses the obligation to consult
with the Office of Foreigners’ Affairs and with National Security re-
garding procedures of acquisition by declaration and by option, the
aforementioned circular letter of 25 April 2000 states that the regis-
trar should forward a copy of the file not only to the prosecutor’s of-
fice, but also to the Office of Foreigners’ Affairs and to National Se-
curity, while specifying that these should send their remarks, if any,
to the public prosecutor. The advice of the Office of Foreigners’ Af-
fairs limits itself to communicating the administrative situation of
the person concerned without, as was the case in the past, com-
menting on the desirability of the acquisition of nationality. Na-
tional Security has to communicate remarks only if there is a pro-
blem.

—  Within the framework of a procedure of acquisition by declaration
or by option, the public prosecutor can offer positive or negative ad-
vice. In a case where advice is not provided within the one-month
period,®® the advice is deemed to be positive.

When the public prosecutor concludes that there is no reason to give a
negative advice, he or she sends a statement to this effect to the regis-
trar, who immediately has to register it in the ad hoc registers. The
same applies when no advice has been given by the expiry of the one-
month period. The person concerned becomes Belgian from the mo-
ment of registration.

When negative advice is given the case can be brought before the
courts (which happens in one out of every four applications). The court
summons the person concerned and listens to him or her. A substan-
tiated verdict is then given on the legitimacy of the negative advice. An
appeal can be filed against that verdict with the Court of Appeal. If the
person concerned does not bring the matter before a court, the file is
sent to the Chamber of Representatives where it will be considered as
if it were an application for naturalisation by an act of Parliament.
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2.4 Conclusions

The idea of making integration easier for foreigners through the acqui-
sition of nationality is certainly not new. The Belgian legislators have
pursued this notion ever since the early 1980s.

However, making access to nationality easier should not be pushed
so far that it might later slow down the integration of those who would
have been ready to meet a number of reasonable conditions for adapt-
ing to the society of their new place of residence. That is the risk some
new nationals currently face, more so due to a number of measures re-
laxing Belgian nationality law which came into force on 1 March 2000.

There are obviously other instruments that facilitate the promotion
of integration of foreigners and people of immigrant origins into so-
ciety. One thinks in particular of the intensified struggle against discri-
minatory treatment,®” the effective penalising of racist behaviour or
some form of training programmes for newcomers, as are currently set
up in the Netherlands and in Flanders (see 2.3.2). Would it not be far
better if the legislation in general, including nationality law, were to re-
flect a more consistent view of membership of a state, a nation, a com-
munity at large?

It is up to the legislator to determine which rules govern state mem-
bership. If this is not done in a clear and consistent way, some foreign-
ers will take advantage of the situation, while others who were hoping
to acquire nationality in order to effectively participate in the life of the
society of their new homeland will be left aside. Though nationality
cannot have as its sole objective the final evidence of the integration
process, one should not fall into the opposite extreme, and reduce it to
a mere confirmation of one’s residence. One could legitimately argue
that this is, however, what has happened to Belgian nationality since
2000.

Nowhere in Europe are the conditions for the granting of nationality
to foreigners as flexible as in Belgium. As long as the European Mem-
ber States retain sovereignty over the granting and/or loss of their own
nationality, discrepancies between national legislations in this regard
cannot be excluded (de Groot 2004). But one should also be ready to
accept the consequences. Flexible rules inevitably have the effect of
drawing people in. This is all the more so when European citizenship
is also tied to the acquisition of nationality. By means of a flexible na-
tionality law, Belgium is giving European citizenship to foreigners who
would not qualify for this in any of our neighbouring countries. Sooner
or later this sort of situation is going to add a new argument to the dis-
cussion of whether the rights tied to European citizenship can still be
made dependent — mainly, if not exclusively — upon the possession of
the nationality from one of the Member States.
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Chronological table of major reforms in Belgian nationality law since 1945

Date

Document

Content of change

14 December 1932

21 May 1951

30 December 1953

21 June 1960

27 June 1960

22 December 1961

Royal Decree, Belgian Official
Gazette, 17 December 1932
(Koninklijk besluit van 14
december 1932 houdende
codrdinatie van de wetten op de
verwerving, het verlies en de
herkrijging van de Belgische
nationaliteit, Belgisch Staatsblad
17 december 1932)

Law, Belgian Official Gazette, 30
May 1951 (Wet van 21 mei 1951
waarbij bepaald wordt dat alleen
het beschikkend gedeelte van
sommige vonnissen dient
overgeschreven, Belgisch
Staatsblad 30 mei 1957)

Law, Belgian Official Gazette, 17
January 1954 (Wet van 30
december 1953 betreffende het
verval van de Belgische
nationaliteit uit hoofde van een
veroordeling bij verstek wegens
een misdrijf tussen 26 augustus
1939 en 15 juni 1949 tegen de
uitwendige veiligheid van de Staat
gepleegd, Belgisch Staatsblad 17
januari 1954)

Law, Belgian Official Gazette, 30
June 1960 (Wet van 21 juni 1960
houdende statuut van de militairen
die tijdens de oorlog 1940-1945 in
de Belgische Strijdkrachten in
Groot-Brittannié gediend hebben,
Belgisch Staatsblad 30 juni 1960)
Law supplementing the Law of 30
December 1953, Belgian Official
Gazette, 12 July 1960 (Wet van 27
juni 1960 ter aanvulling van de wet
van 30 december 1953 betreffende
het verval van de Belgische
nationaliteit uit hoofde van een
veroordeling bij verstek, wegens
een misdrijf gepleegd tussen 26
augustus 1939 en 15 juni 1949
tegen de uitwendige veiligheid van
de Staat, Belgisch Staatsblad 12 juli
1960)

Law, Belgian Official Gazette, 8
January 1962 (Wet van 22

Consolidation of nationality laws of
15 May 1922, 4 August 1926, 30
May 1927 and 15 October 1932.

Directives to registrar concerning
final court decision attributing
nationality.

Forfeiture of Belgian nationality
because of a conviction by default
on the basis of a criminal offence
against the safety of the State in
the exterior and committed
between 26 August 1939 and 15
June 1949.

Special conditions on acquisition
of nationality by armed forces in
the Second World War.

Further specifications on forfeiture
of nationality because of a
conviction by default on the basis
of a criminal offence against the
exterior safety of the State
committed between 26 August
1939 and 15 June 1949.

Nationality provisions after
independence of the Republic of
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Date

Document

Content of change

30 March 1962

17 March 1964

3 December 1964

2 April 1965

10 October 1967

28 June 1984

18 July 1984

december 1961 betreffende de
verwerving of herkrijging van de
Belgische nationaliteit door de
buitenlanders die geboren zijn of
hun woonplaats hebben op het
grondgebied van de Republiek
Congo of door de Congolezen die
hun gewone verblijfplaats in Belgié
hebben gehad, Belgisch Staatsblad
8 januari 1962)

Law, Belgian Official Gazette, 13
April 1962 (Wet van 30 maart 1962
betreffende het verval van de
Belgische nationaliteit ten gevolge
van de besluitwet van 20 juni 1945,
Belgisch Staatsblad 13 april 1962)
Law, Belgian Official Gazette, 24
March 1964 (Wet van 17 maart
1964 op de naturalisatie, Belgisch
Staatsblad 24 maart 1964)

Law, Belgian Official Gazette, 4
December 1964 (Wet van 3
december 1964 tot wijziging van
artikel 4 van de wet van 30
december 1953 betreffende het
verval van de Belgische
nationaliteit, Belgisch Staatsblad 4
december 1964

Law, Belgian Official Gazette, 21
April 1965 (Wet van 2 april 1965 tot
wijziging van artikel 22 van de op
14 december 1932 gecoérdineerde
wetten op de verwerving, het
verlies en de herkrijging van de
nationaliteit, Belgisch Staatsblad
21 april 1965)

Law, Belgian Official Gazette, 31
October 1967 (Wet van 10 oktober
1967 houdende het Gerechtelijk
Wetboek, Belgisch Staatsblad 31
oktober 1967)

Law, Belgian Official Gazette, 12
July 1984 (Wet van 28 juni 1984
betreffende sommige aspecten van
de toestand van de vreemdelingen
en houdende invoering van het
Wetboek van de Belgische
nationaliteit, Belgisch Staatsblad
12 juli 1984)

Royal Decree, Belgian Official
Gazette, 4 August 1984 (Koninklijk

Congo.

Conditions on reacquisition of
nationality after nationality was
forfeited (Second World War).

Modification conditions of
naturalisation by a Parliamentary
act.

Modifications procedure forfeiture
of nationality.

Procedure of acquisition of
nationality by declaration.

Jurisdiction in nationality cases.

Introduction of new nationality
Code — simplification acquisition of
nationality, especially for second
and third generation migrants.

Determining the date of entry into
force of the Law of 28 June 1984.
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Date

Document

Content of change

22 December 1989

1 February 1991

17 April 1991

22 May 1991

besluit van 18 juli 1984 tot
vaststelling van de datum van
inwerkingtreding van de wet van 28
juni 1984 betreffende sommige
aspecten van de toestand van de
vreemdelingen en houdende
invoering van het Wetboek van de
Belgische nationaliteit, Belgisch
Staatsblad 4 augustus 1984)

Law, Belgian Official Gazette, 29
December 1989 (Wet van 22
december 1989 houdende fiscale
bepalingen, Belgisch Staatsblad 29
december 1989)

Constitutional change, Belgian
Official Gazette, 15 February 1991
(Grondwetsherziening van 1
februari 1991, Belgisch Staatsblad
15 februari 1991)

Constitutional change, Belgian
Official Gazette, 3 May 1991
(Grondwetsherziening van 17 april
1991, Belgisch Staatsblad 3 mei
1991)

Law, drafted in Strasbourg on 24
November 1977, Belgian Official
Gazette, 6 July 1991 (Wet van 22
mei 1991 houdende goedkeuring
van volgende Internationale Akten :
(1) Overeenkomst betreffende de
beperking van gevallen van
meervoudige nationaliteit en
betreffende militaire verplichtingen
in geval van meervoudige
nationaliteit, opgemaakt te
Straatsburg op 6 mei 1963; (2)
Protocol houdende wijziging van
de Overeenkomst betreffende de
beperking van gevallen van
meervoudige nationaliteit en
betreffende militaire verplichtingen
in geval van meervoudige
nationaliteit, opgemaakt te
Straatsburg op 24 november 1977;
(3) Aanvullend Protocol bij de
Overeenkomst betreffende de
beperking van gevallen van
meervoudige nationaliteit en
betreffende militaire verplichtingen
in geval van meervoudige
nationaliteit, opgemaakt te

Naturalisation procedure made
more accessible by reducing the
costs.

Elimination of the distinction
between full and ordinary
naturalisation.

Further elimination of the
distinction between full and
ordinary naturalisation.

Approval of the following
International Acts: (1) The
agreement concerning the
limitation of cases of multiple
nationality and concerning the
military obligations in case of
multiple nationality, drafted in
Strasbourg on 6 May 1963; (2) The
protocol concerning the alteration
of the Agreement concerning the
limitation of cases of multiple
nationality and concerning the
military obligations in case of
multiple nationality, drafted in
Strasbourg on 24 November 1977,
(3) The additional protocol to the
agreement concerning the
limitation of cases of multiple
nationality and concerning the
military obligations in case of
multiple nationality.
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Date

Document

Content of change

13 June 1991

6 August 1993

17 February 1994

13 April 1995

13 December 1995

22 December 1998

Straatsburg op 24 november 1977,
Belgisch Staatsblad 6 juli 19971)
Law, Belgian Official Gazette, 3
September 1991 (Wet van 13 juni
1991 tot wijziging van het Wetboek
van de Belgische nationaliteit en
van de artikelen 569 en 628 van het
Gerechtelijk Wetboek)

Law, Belgian Official Gazette, 23
September 1993 (Wet van 6
augustus 1993 tot wijziging van het
wetboek van de Belgische
nationaliteit en van de wetten
betreffende de naturalisatie,
Belgisch Staatsblad 23 september
1993)

Coordinated Constitution, Belgian
Official Gazette, 17 February 1994
(Gecodrdineerde Grondwet van 17
februari 1994, Belgisch Staatsblad
17 februari 1994)

Law, Belgian Official Gazette, 10
June 1995 (Wet van 13 april 1995
tot wijziging van de
naturalisatieprocedure en van het
Wetboek van de Belgische
nationaliteit, Belgisch Staatsblad
10 juni 1995)

Royal Decree, Belgian Official
Gazette, 16 December 1995 and 20
January 1996 (Koninklijk besluit
van 13 december 1995 tot bepaling
van de inhoud van het
aanvraagformulier inzake
naturalisatie en de bij het verzoek
om naturalisatie en bij de
nationaliteitsverklaring te voegen
akten en stavingstukken en tot
vaststelling van de datum van
inwerkingtreding van de wet van 13
april 1995 tot wijziging van de
naturalisatieprocedure en van het
Wetboek van de Belgische
nationaliteit, Belgisch Staatsblad
16 december 1995 en 20 januari
1996)

Law, Belgian Official Gazette, 6
March 1999, ed. 2 (Wet van 22
december 1998 tot wijziging van
het Wetboek van de Belgische
nationaliteit wat de

Simplification of the acquisition of
nationality, especially for second
and third generation migrants
(e.g., acquisition ius soli).

Adaptation Code to Constitutional
changes of 1991 — tightening
regulation nationality acquisition
after marriage.

Insertion part 'Belgians and their
rights' and principle of equal
protection of foreigners and
Belgians.

Change of the naturalisation
procedure: sole competence of
House of Representatives.

Determining the contents of the
application form concerning
naturalisation and the documents
and substantiates to be added to
the application and determining
the date of entry into force of the
Law of 13 April 1995 changing the
naturalisation procedure and the
Code on Belgian nationality.

Different modes of acquisition
simplified and harmonised.
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Date

Document

Content of change

13 June 1999

1 March 2000

16 April 2000

4 October 2000

naturalisatieprocedure betreft,
Belgisch Staatsblad 6 maart 1998,
ed. 2)

Royal Decree, Belgian Official
Gazette, 3 August 1999 (Koninklijk
besluit van 13 juni 1999 tot
wijziging, wat betreft de bijlage,
van het koninklijk besluit van 13
december 1995 tot bepaling van de
inhoud van het aanvraagformulier
inzake naturalisatie en de bij het
verzoek te voegen akten en
stavingsstukken en tot vaststelling
van de datum van inwerkingtreding
van de wet van 13 april 1995 tot
wijziging van de
naturalisatieprocedure en van het
Wetboek van de Belgische
nationaliteit, Belgisch Staatsblad 3
augustus 1999)

Law, Belgian Official Gazette, 6
April 2000, ed. 2 (Wet van 1 maart
2000 tot wijziging van een aantal
bepalingen betreffende de
Belgische nationaliteit, Belgisch
Staatsblad 6 april 2000, ed. 2)
Royal Decree, Belgian Official
Gazette, 27 April 2000 (Koninklijk
besluit van 16 april 2000 tot
wijziging van het koninklijk besluit
van 13 december 1995 tot bepaling
van de inhoud van het
aanvraagformulier inzake
naturalisatie en de bij het verzoek
te voegen akten en stavingstukken
en tot vaststelling van de datum
van inwerkingtreding van de wet
van 13 april 1995 tot wijziging van
de naturalisatieprocedure en van
het Wetboek van de Belgische
nationaliteit, Belgisch Staatsblad
27 april 2000)

Royal Decree, Belgian Official
Gazette, 24 October 2000
(Koninklijk besluit van 4 oktober
2000 tot wijziging van het
koninklijk besluit van 13 december
1995 tot bepaling van de inhoud
van het aanvraagformulier inzake
naturalisatie en de bij het verzoek
om naturalisatie en bij de

Changes to the Royal Decree of 13
December 1995.

Radical simplification of nationality
acquisition (elimination of
integration test, reduction of
demanded residence in Belgium,
introduction of free naturalisation
procedure).

Changing the Royal Decree of 13
December 1995.

Changes to the Royal Decree of 13
December 1995.
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Date Document Content of change

nationaliteitsverklaring te voegen
akten en stavingstukken en tot
vaststelling van de datum van
inwerkingtreding van de wet van 13
april 1995 tot wijziging van de
naturalisatieprocedure en van het
Wetboek van de Belgische
nationaliteit, Belgisch Staatsblad
24 oktober 2000)

27 December 2004 Law, Belgian Official Gazette, 31 ~ Main residence (art. 12bis, para. 1

December 2004, ed. 2 CBN) must be covered by legal
(Programmawet van 27 december residence.

2004, Belgisch Staatsblad 31

december 2004, ed. 2)

Notes

I0

Law of 28 June 1984 dealing with certain aspects of the requirements for foreigners
and the introduction of the Code of Belgian Nationality (hereafter named Code of
Nationality, Code or ‘CBN’), Belgian Official Gazette, 12 July 1984.

Law of 13 June 1991 changing the Code on Belgian Nationality and art. 569 and 628
of the Judicial Code, Belgian Official Gazette, 3 September 1991.

Law of 1 March 2000 modifying a series of provisions relating to Belgian nationality,
Belgian Official Gazette, 6 April 2000.

Law of 15 December 1980 concerning access to the territory, residence, establishment
and removal of foreigners, Belgian Official Gazette, 31 December 1980 as amended.
Hereafter named ‘law on residence of foreigners’.

At the end of May 2000, the Belgian government approved a draft law which gives
an answer to a number of points of criticism we raise in this article as well as filling
in a number of lacunae. Since at the time when this article was completed the draft
law was not yet definitive, we decided not to include its contents in the main body of
the text, but rather to refer to it in the notes systematically as ‘draft law of 2006’.

As regards art. 23, the draft law provides the possibility for a Belgian citizen to lose
his or her nationality not only in case of serious violations of the obligations of a
Belgian citizen, but also in cases of fraud, deceit or false statements.

Only art. 9 was repealed.

A distinction was then made between ordinary and full naturalisation, whereby only
the latter conferred the right to enjoy all political rights. This distinction would
remain in effect until the amendment of the Constitution in 1991.

In this regard, see especially the laws of 27 September 1935 and of 6 and 7 August
1881 concerning naturalisation. The law of 1 April 1879 determined the period of
time after which nationality by option could be granted (art. 9).

Law of 15 August 1981 attributing Belgian nationality to children born in Belgium of
legally unknown parents, Belgian Official Gazette, 18 August 1881.

Law of 21 June 1865, Belgian Official Gazette, 24 June 1865, and Law of 25 March
1894 concerning acquisition of Belgian nationality, Belgian Official Gazette, 1 April

1894.
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Law of 11 July 1869 approving the Convention concluded at Brussels on 16
November 1868 between Belgium and the United States of America to regulate the
nationality of migrants and military service, Belgian Official Gazette, 15 July 1869;
Law of 30 December 1891 approving the Convention between Belgium and France of
30 July 1891 concerning military service, Belgian Official Gazette, 30 January 1892;
Law of 19 May 1898 approving the article added to the declaration signed on 11 De-
cember 1897 and concluded on 15 January 1898 between Belgium and Portugal con-
cerning military service, Belgian Official Gazette, 30 July 1898.

Other laws were, on the other hand, retained, such as the law of 6 August 1881 on
naturalisation.

These laws were published in the Belgian Official Gazette, respectively on 9 and 10
August 19206, on 4 June 1927 and on 4 December 1932.

Belgian Official Gazette, 17 December 1932.

Children born out of wedlock.

The CBN no longer grants Belgian nationality in all cases to a Belgian parent’s child.
Distinctions are made depending on whether or not the child or its parent was born
in Belgium.

Especially through the attribution of Belgian nationality to a child born to a Belgian
mother and a foreign father (see 2.3.1.1).

The concept of being ‘Belgian by birth’ was, however, suppressed by the law of 6
August 1993 because it had become largely irrelevant: at that time the Parliament
had already approved two amendments to the Constitution that removed the
difference between full and ordinary naturalisation (see 2.3.1.1).

Law of 13 June 1991 changing the Code on Belgian nationality and art. 569 and 628
of the Judicial Code, Belgian Official Gazette, 3 September 1991; Law of 6 August
1993 changing the Code on Belgian nationality and the Law regarding naturalisation,
Belgian Official Gazette, 23 September 1993; Law of 13 April 1995 changing the natur-
alisation procedure and the Code on Belgian nationality, Belgian Official Gazette, 10
June 1995; Law of 22 December 1998 changing the naturalisation procedure of Code
on Belgian nationality, Belgian Official Gazette, 6 March 1999, ed. 2 and Law of 1
March 2000 changing certain provisions regarding Belgian nationality, Belgian Offi-
cial Gazette, 6 April 2000, ed. 2.

The same underlying philosophy is also maintained in the draft law of 2006 (see
note 40).

In order to prevent fraudulent use of this possibility, the draft law of 2006 (see note
5) provides that Belgium nationality will only be granted if the child’s statelessness
does not result from the parents’ unwillingness to have the child registered with the
diplomatic or consular representatives in the country of ordinary residence.

The draft law of 2006 (see note 5) foresees that only the years of residence covered
by a permit for an unlimited period count towards the ten years.

European Court of Human Rights, 13 June 1979, www.curia.eu.int. However, Closset
states that the Code creates an inequality among children from another point of
view: the law had not previously made any distinction in the modes of acquisition of
Belgian nationality by right of birth according to the place of birth. The present Code
makes such a distinction (art. 8 and 9 CBN) and children born in Belgium now
enjoy Belgian nationality under more flexible conditions than those born abroad
(Closset 2004: 99).

Only the biological parent(s) is (are) concerned. In case of adoption by a Belgian
parent, the procedure of acquisition by option has to be followed.

The different sorts of residence permits are: authorisation to settle, authorisation or
permission to stay for an unlimited duration, or authorisation or permission to stay
for a limited duration.
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26

27
28

29
30

31

32

33

34

35

36

37

38

39

Chamber of Representatives 1999-2000, Parl. St. 0292/001 and 0293/001, 10-11.
Belgian Official Gazette, 6 May 2000.

Court of Cassation, 16 January 2004, www.cass.be.

Belgian Official Gazette, 31 December 2004, ed. 2.

Court of Cassation, 20 June 2005, www.cass.be.

In order to avoid all misunderstanding, the draft law of 2006 (see note 5) limits
main residence to the cases in which the person concerned holds a valid residence
permit for a limited or unlimited period, other than for a short stay.

The draft law of 2006 (see note 5) provides for an extension of this deadline of one
month, which in practice has proven impracticable (see note 65).

The term ‘important facts pertaining to the individual applicant’ was explained in the
Circular letter of 6 August 1984 (Belgian Official Gazette, 14 August 1984) and in the
Circular letter of 8 November 1991 (Belgian Official Gazette, 7 December 1991). In
the Circular letter of 20 July 2000 (Belgian Official Gazette, 277 July 2000, ed. 2) the
Minister of Justice recalled the fact that ‘not every criminal conviction constitutes an
important fact pertaining to the individual applicant. Thus if a conviction happened a
long time ago, involved a minor offence, or if there were any mitigating circum-
stances, this may mean that the conviction is not considered serious enough to affect
an individual's application. Conversely, an impediment may exist even without any
criminal conviction: for example, if the person has previously received an expulsion
order from the Belgian territory. Similarly, acts of serious delinquency — whether or
not a person has been convicted for them — violations of state security, terrorist activ-
ities, espionage or pronounced refusal to live by the Belgian laws can serve as
grounds for refusal. Furthermore, a foreign conviction can also be taken into ac-
count.’

A period of residence abroad can possibly be given the same consideration as
residence in Belgium, if the foreigner demonstrates that he or she retained real ties
to Belgium during the time required by the law (art. 19 CBN).

In the context of the procedures of acquisition of nationality by declaration (art. 12bis
CBN) or by option (art. 15 CBN), the case can also be converted into an application
for naturalisation before the Chamber of Representatives if the public prosecutor
gives a negative advice and if the foreigner does not initiate a judicial appeal against
this negative advice.

On this deadline and the amendments as foreseen by the draft law of 2006 (see note
5), see note 65.

Circular letter of 25 April 2000 concerning the law of 1 March 2000, Belgian Official
Gazette, 6 May 2000. Concerning the respect of the deadline also see 2.3.2.2.

The right to vote was granted after the modification of the Electoral Code by the law
of 5 July 1976. The persons who were not ‘Belgian by birth’ or by full naturalisation
remained however excluded from the following political rights: the right to be a
minister or a secretary of state; a deputy, a senator; a member of the Flemish
Council, of the Council of the French-speaking Community and the Walloon
Regional Council; a member of the Flemish Executive or the Executive of the French-
speaking Community or the Executive of the Walloon Region; or a member of a
provincial council (see respectively: art. 86 and 91bis (old) Constitution; art. 50 (old)
Constitution and art. 223 of the electoral Code currently repealed; art. 56 (old)
Constitution and art. 224 of the Code of Elections currently repealed; art. 24 of the
special law of 8 August 1980 on institutional reforms; art. 23 of the organic law of
19 October 1921 concerning the provincial elections).

Amendment to the Constitution of 1 February 1991, Belgian Official Gazeite, 15 Febru-
ary 1991 (suppression of art. 5 para.2; modification of art. 50 and 86 relating to elig-
ibility for the Chamber of Representatives and ministerial offices); amendment to the
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Constitution of 17 April 1991, Belgian Official Gazette, 3 May 1991 (modification of
art. 56 relating to eligibility for senator).

Judgement of the Constitutional Court (Arbitragehof) n° 75/98 of 24 June 1998.

Law of 13 February 2003 making marriage to persons of the same sex possible and
changing a number of provisions of the Civil Code, Belgian Official Gazette, 28 Febru-
ary 2003.

The one-year deadline will be extended to the age of nineteen if the target person
was a minor when it was ascertained that he or she was not Belgian.

A person who lost Belgian nationality as a result of it being declared forfeit, can only
reacquire it through naturalisation by a parliamentary act.

Proposal of Mahoux and Istasse, Doc.parl.Senate., extr. sess. 2003, n° 3-11/1; Proposal
of Roelants du Vivier, Doc. parl. Senate., extr. sess. 2003, n° 3-42/1; Proposal of de
Bethune, Doc. parl. Senate., extr. sess. 2003, n° 3-146/1; Proposal of Milquet and
Viseur, Doc. parl. Ch.Repr., extr. sess. 2003, n° 510061/004; Proposal of Collard and
Bellot, Doc.parl.Ch.Repr., extr. sess. 2003, n° 510105/001.

The asymmetry between the prohibition against retaining the first (Belgian)
nationality and the absence of that prohibition if the first nationality is a foreign one
and therefore does not present an obstacle to obtaining Belgian nationality, will be
rectified in the application of the draft law of 2006 (see note s5). Henceforth,
Belgians will also be allowed to obtain a foreign nationality without thereby
automatically losing their Belgian nationality.

The requirement of renewing the declaration is eliminated in the draft law of 2006
(see note 5).

Chamber of Representatives, Questions and answers: Question n° 46 of 22
September 1999, QRVA 50 006, DO 0000199950254; Question n° 463 of 3
December 2004, QRVA 51 063, 10177, DO 2004200502806. Senate, Questions and
answers: Question n° 3-929 of 19 October 2004, QRVA1593. The absence of a legal
provision that punishes cases of fraud, deceit or false statements with the loss of
Belgian nationality is remedied in the draft law of 2006 (see note 5). If the bill is
approved, foreigners who are guilty of any of these acts may, even without serious
breach of their obligations as Belgian citizens, lose their nationality.

Chamber of Representatives 1999-2000, Parl. St.,plen. 034, 11 and 31-32.

From the statistics made available by the Naturalisation Commission of the Chamber
of Representatives concerning the applications for naturalisation since the coming
into force of the law of 13 April 1995 which changed the procedure, it does indeed
appear that since that time no less than 45 per cent of the applications adjourned
were on grounds of insufficient integration.

The situation will change once the amendments contained in the draft law of 2006
come into effect, for they also punish fraud, deceit and false statements (see also
notes 5, 62 and 87).

Art. 10 of the Constitution states that all Belgians are ‘equal before the law’. This
being said, the status of all Belgians is not identical in every respect: some categories
continue to be subject to special rules: Belgians of foreign origin can, for instance, in
times of war be the object of special measures restricting their rights.

Belgian Official Gazette, 15 December 1998.

Law of 19 March 2004 granting the right to vote at the municipal elections to
foreigners, Belgian Official Gazette, 23 April 2004. The Law of 23 December 2005
specifying various provisions, Belgian Official Gazette, 30 December 2005, 2nd edi-
tion, states explicitly that the condition regarding principal residence should be un-
derstood as meaning ‘legal main residence’.
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The draft law of 2006 (see footnote 5) stipulates that parties will have to prove that
they remained in contact with each other. The draft law provides that in this respect
a declaration by the parent who has obtained Belgian nationality would be sufficient.
The preparatory stages of the law of 2000 indicate that the legislators wished in this
way to rule out sham adoptions: ‘Abuses of the procedures would indeed be a risk if
adoption by a Belgian was in itself sufficient to allow a foreigner adopted as an adult
by a Belgian to become a Belgian by declaration’ (Doc. Parl. Chambre, 1999, n° 50-
0292/00]I, 10).

Judgement of the Constitutional Court n° 93/2005 of 25 May 2005. The
Constitutional Court also noted, however, that: ‘B.3. It is true that the option offered
to an adult foreigner born abroad, and who has at least one parent who at the time
of the declaration holds Belgian nationality, to acquire Belgian nationality subject
only to the conditions of Article 12bis, {1, 2°, is not justified if one compares his or
her situation to that of other categories of foreigners mentioned in the preliminary
question and who are required to have their principal residence in Belgium.
Nevertheless, it is up to the legislator to put an end to this discrepancy.’ In the draft
law of 2006 (see footnote 5), the discrepancy is eliminated by extending the
provision of art. 12bis, para. 1, 2° to children born in Belgium and to foreigners
adopted by Belgians. For the latter category, this would apply on condition that the
adoption took place while the child was a minor, in order to avoid sham adoptions.
The draft law of 2006 does not make any change to this inconsistency. On the
contrary, article 12bis, para. 1, 2° is extended in its scope to (adult) foreigners born in
Belgium and (adult) foreigners adopted by one or two Belgians.

Law of 16 July 2004 concerning the code of private international law, Belgian Official
Gazette, 277 July 2004.

On the other hand, there would also be a violation of Belgian international private
law if every reference to the place of residence (e.g., birth on the territory of the
person concerned or of a reference person) were eliminated while determining
someone’s nationality.

Decree of 28 February 2003 on the Flemish integration policy, Belgian Official Gaz-
ette, 8 May 2003. On 19 May 2006 the Flemish government submitted a draft decree
to parliament amending the Decree of 18 February 2003 (Item 850 [2005-20006] —
No. 1). The intention of the proposal is to define the target group more clearly and
more broadly: All newcomers — with the exception of non-Belgian EU citizens — who
wish to settle permanently in Flanders, as well as certain already-established groups
of immigrants, will be required to follow a training programme.

In 1992, 60 per cent of the foreigners who acquired nationality by registration
seemed to be former EU nationals.

It is significant that, in 1993, of the 16,000 persons who became Belgian, more than
9,000 were former Turkish or Moroccan nationals.

Global statistics for the year 2006 are, however, not yet available.

Respectively the Flemish, Walloon and Brussels regions and the Flemish, French and
German-speaking communities.

Art. 5 para. 1, I, 33 Special law of 8 August 1980 reforming the institutions, Belgian
Official Gazette, 15 August 1980.

The draft law of 2006 takes into account the difficulty in practice of honouring this
very short deadline of one month. If the amendments are approved, the deadline will
be extended to four months. In order to ensure that this extension does not clash
with the interests of the foreigner, the bill also stipulates that the deadline must be
calculated at the latest from the date the file is submitted.

See note 65.
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67 The law combating discrimination, amending the law of 15 February 1993 and
creating a Centre which monitors the equality of opportunities and the fight against
racism was adopted, Belgian Official Gazette, 17 March 2003.
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3 Denmark

Eva Ersbell

3.1 Introduction

Unlike many other European countries, Denmark did not reform its
nationality law at the beginning of the new millennium, and Denmark
has not followed the European trends in nationality law of facilitating
naturalisation, extending entitlement to nationality, accepting multiple
nationality and introducing ius soli elements into its nationality law.
Far from providing for easier access to nationality, Denmark has made
the conditions for the acquisition of nationality stricter over the last six
years. Existing nationality legislation is generally based on Danish na-
tionality traditions.

Danish nationality law has its origin in political conditions, which go
back to the eighteenth century. Foreigners, especially Germans, at the
time had a strong influence in the state administration which in 1776
made the Danish autocratic King promulgate an act on Indfadsret or
Ius Indigenatus according to which access to public positions in the
Kingdom became the prerogative of native-born subjects and those
who were considered equal to them.

The Act on Indfedsret was not a nationality law in the current sense
of the word, but it had many of the characteristics of a nationality law.
The acquisition of the status of ‘native-born’ was, in principle, based on
ius soli, but soon ius sanguinis became important, as only children
born on the state’s territory of Danish parents acquired indfodsret at
birth, while children born on the territory of alien parents had to re-
main in the Danish Kingdom in order to fulfil the acquisition criteria.
The only way for immigrants to acquire a status equal to that of native-
born people was through naturalisation by the King.

When Denmark became a democracy in 1849, the King lost his ex-
clusive authority to grant naturalisation, as the Constitution stated
aliens could only henceforth acquire indfodsret (ius indigenatus) by sta-
tute. Around this time, indfodsret was increasingly seen as a citizenship
or nationality concept, as political rights became attached to this status.

Apart from its provisions on naturalisation, the 1776 Act was in force
until 1898, when Denmark adopted its first general nationality law:
The Law on the Acquisition and Loss of Indfodsret. The law changed
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the fundamental acquisition principle from ius soli to ius sanguinis. A
nationality law reform took place in 1925 and again in 1950, when gen-
der equality was introduced as a principle (some inequality still exists
even today, as only children with a Danish mother and not children
with a Danish father acquire Danish nationality ex lege at birth, if they
are born abroad and out of wedlock). The nationality law in force at
present is the 1950 Act, although amended several times, especially
over the last ten years.

Since the late 1890s, Danish nationality law has been based on Nor-
dic cooperation. Until recently, the Nordic nationality laws have been
almost identical. The differences regarding naturalisation stem to a
large extent from the Danish constitutional requirement on aliens’ ac-
quisition of Danish nationality by statute, which means that decisions
on naturalisation are made by the legislative power in acts granting na-
tionality, mentioning each of the applicants by name etc.

The end of Nordic homogeneity regarding nationality law has,
among other things, been triggered by some of the Nordic countries’
changed attitudes on the toleration of multiple nationality. Tradition-
ally, all Nordic countries disapproved of this status; nationals lost their
nationality in cases of voluntary acquisition of another nationality and
in cases of naturalisation, applicants were normally required to re-
nounce their former nationality. However, since toleration of multiple
nationality was made acceptable by the 1997 European Convention on
Nationality, Sweden, Finland and Iceland have reformed their national-
ity laws and introduced toleration of multiple nationality as the main
principle, while Denmark has strongly rejected changing its tradition-
ally negative attitude towards this status.

Denmark has also responded differently in other respects to new
challenges stemming from globalisation and immigration by, among
other things, increasing its already relatively high barriers to naturalisa-
tion. Thus, Denmark is the only Nordic country with a general resi-
dence requirement of nine years (eight years for refugees and stateless
persons) and a conduct requirement excluding aliens from naturalisa-
tion on a permanent basis (in so far as they have been sentenced to im-
prisonment for eighteen months or more). The Danish language re-
quirements have also been made more stringent, first in June 2002
and later in December 2005. The effect was a sharp fall in the number
of naturalisations from 2002 to 2003, and a comparable fall is to be ex-
pected in 2007 when the new language requirements begin to apply.
The fall may even be sharper due to a new provision according to
which applicants for naturalisation must be self-supporting in the
sense that they cannot have received social benefits for more than an
aggregate period of one year within the last five.
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The high barriers to naturalisation for long-term immigrants do not
apply to nationals from the Nordic countries. Traditionally, Denmark
has facilitated the acquisition of nationality for Nordic nationals. In the
aftermath of the Second World War, the Nordic countries discussed the
introduction of a common Nordic citizenship; however the issue was
set aside for more urgent matters. Instead, a Nordic agreement was
concluded, entitling nationals from the Nordic countries to privileged
acquisition of nationality through notification/declaration and facili-
tated naturalisation. Today, the residence requirement for naturalisa-
tion of Nordic nationals is two years, and since 2004, only second-gen-
eration immigrants from other Nordic countries can be granted Danish
nationality by entitlement.

Ethnically, Denmark has had a homogeneous population since 1864,
and even though the country has now, like other European countries,
become a country of immigration, it has not identified itself as such.
On the other hand, Denmark has not given much consideration to its
own emigrants either, and the approximately 25,000 Danes who have
emigrated annually over the last fifteen years have also faced some pro-
blems.

One problem has been a lack of voting rights in Danish parliamen-
tary elections due to a Danish constitutional condition requiring resi-
dence in Denmark. Expatriates have tried to have the interpretation of
the residence requirement softened through the political system, but
so far it has been the general understanding that an amendment of the
constitution is necessary in order to extend expatriates’ electoral rights.

Another problem has been the legislative barriers for expatriates
wishing to settle in Denmark with their foreign families due to an
amendment of the Danish Aliens Act in 2002. The purpose of the act
was to curb immigrants’ rights to family reunification with spouses
from their country of origin, however, based on the consideration that
many immigrants have acquired Danish nationality, the law was chan-
ged, and Danish nationals as well as non-nationals had to meet the
same requirements: among others, in order to settle in Denmark with
a foreign spouse, the couple’s aggregate ties to Denmark had to be
stronger than the couple’s aggregate ties to another country. This ‘at-
tachment requirement’ prevented many expatriates from resettling in
Denmark with their foreign families. Strong public criticism of the ar-
rangement forced the government to change the law again in 2004
and since then, Danish nationals who have held Danish nationality for
28 years or more no longer have to fulfil the attachment requirement.
The amendment has, however, created a new problem of discrimina-
tion among Danish nationals, depending on the length of time they
have been nationals.
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The fact that Danish nationality law has the highest barriers for nat-
uralisation among the Nordic countries may not only be a matter of
Danish history and tradition but may also be because of the special
Danish procedural arrangement for naturalisation and the fact that cri-
teria for naturalisation are not adopted by law, but negotiated and
agreed upon in camera by political parties representing a majority in
Parliament. Making naturalisation criteria a matter of agreement be-
tween political parties may have curbed more in-depth considerations
on the meaning of nationality and its influence on immigrants’ inte-
gration into Danish society.

3.2 Historical development
3.2.1 Pre-constitutional time

The Danish state has been a Kingdom since approximately goo A.D.
Due to its favourable geopolitical position at the entrance to the Baltic
Sea, the Danish monarchy was able to exercise hegemony over North-
ern Europe since the late middle ages. The Danish state has been de-
scribed as a composite state stretching from the North Cape to Ham-
burg. However, in the middle of the seventeenth century, Denmark lost
its hegemony over Northern Europe to the newly established Swedish
empire around the Baltic (Jstergaard 2000: 147).

In 1660, the Estates handed over the realm as a kingdom of inheri-
tance to the King, and an absolute monarchy came into being. The
Royal Act of 1665 allowed the King to freely choose his ‘servants’.
Those of noble birth lost their privileges, and the King invited foreign-
ers, especially German aristocrats, to serve as high officials in order to
exclude the Danish nobility from re-gaining political influence. In the
eighteenth century, public discontent with the German influence in
state administration erupted. A growing nationalism was fuelled by J.
F. Struensee’s regime from 1y770-1772. Struensee was German speak-
ing and considered a foreigner, and he ruled the country via his cabinet
orders on behalf of the King. After his regime was brought down, a
Danish-minded government became a necessity and the Act on Indfods-
ret (Ius Indigenatus) supported Danish national politics.

The title of the 1776 Act was ‘Indfeds-Retten, according to which all
public positions in his Majesty’s Kingdom are exclusively reserved for
native-born subjects and those who are respected as equal to them. In
the preamble, the arrangement was reasoned by fairness: it was consid-
ered reasonable and fair that ‘the children of the country should enjoy
the bread of the country and that the advantages of the state should fall
to the lot of its citizens’. For the first time, the subjects of the state
were acknowledged as the citizens of the state. It is worth noting, how-
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ever, that the Indfodsret Act was not Danish as such, as the Danish state
at that time consisted of the Kingdoms of Denmark and Norway and
the duchies of Schleswig and Holstein," and all residents in the multi-
national state were considered the King’s subjects.

The aim of the act was to secure public positions for native-born sub-
jects. Therefore, the first section of the act stated that in order to obtain
a public position, a person should be born in the states or born to na-
tive-born parents who were travelling or serving the King abroad. How-
ever, public positions could also be offered to those who were consid-
ered equal to native-born people, especially those who served the King
and wealthy estate owners. In order to achieve such an equal status, a
letter of naturalisation was required from the King.

The legal status of foreigners and their children was otherwise regu-
lated in sect. 9 of the act. According to this provision, all foreigners
who were not considered equal to native-born persons (through natura-
lisation) would have the same freedom to reside and work in the King-
dom and the same protection by the government as formerly. Further-
more, it was established that foreigners’ ‘children who are born in the
Danish State one and all shall be respected and regarded completely as
native-born if they remain in the State’. This provision was, after a
while, interpreted as limiting the ius soli principle in the first section
of the act such that only children born of native-born parents acquired
indfodsret at birth. For other children, the acquisition was conditional
upon their staying in the country. It seems fair to suggest that all chil-
dren born in the territory were considered native-born, but children
born of foreign parents would only acquire the rights attached to the
status if they remained in the realm; if, eventually, this condition was
not fulfilled, the ius indigenatus would lapse.

3.2.2  The first Danish Constitution, 1849

During the Napoleonic wars, Denmark-Norway and Sweden were on
opposite sides. After Napoleon's defeat, the Danish King was, as a re-
sult of his alliance with Napoleon, compelled to cede Norway to Swe-
den in 1814; ‘in return’ for Norway, the King received the Duchy of
Lauenburg. This altered the balance between the Nordic and the Ger-
man populations in the composite state. With the duchies, Schleswig
and Holstein and Lauenburg, as part of the realm, approximately one-
third of the population became German; the Dual Monarchy gave way
to the so-called Gesamtstaat (‘Helstat’ or United Monarchy) (Jstergaard
2000: I55).

Separate Schleswig-Holstein and Danish movements evolved and de-
manded, on the one hand, German unification and, on the other hand,
Nordic unity. The revolutions abroad influenced the national move-
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ments, and the Three-Year War between Prussia and Denmark broke
out in 1848. At that time, the Danish King had appointed a new, na-
tional-liberal government to draft a constitution. For the drafters of the
constitution, the Belgian Constitution became an important model,
which among others is reflected in the Constitution’s provision accord-
ing to which no alien in the future could acquire indfodsret ‘except by
statute’. During the discussions on this provision, there were political
disagreements between the Eider-Danish National Liberals, who
wanted Schleswig incorporated in Denmark (and the Southern border
of Denmark at the River Fider between Schleswig and Holstein), and
the supporters of the multinational united monarchy (Jstergaard
2000: 157). On one side, a Scandinavianist, the famous Danish minis-
ter and poet, N. F. S. Grundtvig, suggested that nationals from Sweden
and Norway should be entitled to indfodsret after a certain period of re-
sidence in Denmark. On the other side, an influential supporter of the
united monarchy and future Prime Minister, A. S. Jrsted, was comple-
tely opposed to proper Danish legislation on the acquisition of indfads-
ret as long as uncertainties existed about the duchies’ relations with
Denmark.

The first Danish constitution was adopted on 5 June 1849. It did not
contain any provision on nationality or citizenship, but some provi-
sions dealt with the concept of indfodsret; apart from the provision for
aliens’ acquisition of indfodsret by statute, the Constitution contained
provisions on having indfedsret as a condition for appointment as civil
servant and for electoral rights at parliamentary elections.

As the June Constitution was adopted at a time of uncertainty as to
the duchies’ attachment to Denmark, it only applied to the Danish
Kingdom. However, when in 1851 the Three-Year War ended and the
united monarchy lived on it became necessary to adopt a common con-
stitution for the entire monarchy. By the new Constitution of 1855, ind-
fodsret became a common matter for the whole Kingdom. Still, pro-
blems amongst the pro-German and the Danish population continued,
and in 1858 the Constitution was annulled for Holstein and Lauen-
burg. In 1863, Denmark tried to tie Schleswig to the Kingdom through
a new common Eider-Danish Constitution, but this provoked the Ger-
man powers, and in 1864, Prussia and Austria declared war on the
Danish state. Eventually Denmark suffered a ‘self-inflicted defeat’ and
had to cede Schleswig, Holstein and Lauenburg in 1864. (Istergaard
2000: 156). As a result, Denmark became a ‘nation state’ with an eth-
nically homogeneous population, and more than 150,000 Danes ended
up living outside the Danish state (Lundgreen-Nielsen 1992: 145). Ac-
cording to the Vienna Treaty of 1864, art. XIX, they could retain their
status as Danish subjects provided they moved to Denmark within a
six-year time limit. Thousands of people used this opportunity each
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year until 1872, when the new German Empire changed its legislation
in such a way that those concerned could stay in Germany as Danish
subjects.

3.2.3 Danish emigration

Around the mid nineteenth century, Denmark emerged as a country of
emigration. Factors like a growing population, poverty, low income,
high prices for land, unemployment and better possibilities for trans-
portation made many, especially young Danes, emigrate overseas, first
and foremost to America. Danish emigration was also stimulated by
the loss of Northern Schleswig in 1864. Although the more than
150,000 Danes who then came under the German regime were able to
opt for Denmark, many of them considered America to be a more at-
tractive alternative. Danish emigration culminated in the 1880s, when
around 80,000 Danes left their native country (Stilling & Olsen 1994:
30).

Danish-Americans considered it important to become American citi-
zens. The concept of indfodsret had increasingly become the legal ex-
pression of being ‘Danisl’, but the 1776 Act did not include provisions
for renunciation or loss of indfodsret. This legal situation was impracti-
cal, as foreign states could require the renunciation of all legal connec-
tions with the country of origin as a condition for naturalisation. In
practice, Denmark would release a person from his or her status as a
Danish subject, but this would not lead to the loss of Danish indfodsret.
Therefore in 1871, an act on loss of indfodsret was adopted (Act No. 54
of 25 March 1871 including an Addition to the Act on Indfedsret of 15
January 17706).

According to this law, Danish native-born subjects who were natura-
lised as foreign citizens could no longer enjoy the rights attached to
Danish indfodsret and neither were they under any obligations stem-
ming from the indfodsret. However, upon taking up residence in Den-
mark again, their subjecthood might change; if they had not yet been
released from subjecthood to the foreign state they could notify the
Minister of the Interior of their wish to be released and if they stayed
in Denmark for two years or more, they were presumed to have re-
signed from their foreign subjecthood (unless this was counteracted by
international treaty).”

Still, from a nationality law perspective, the legal situation was chao-
tic. Even though indfodsret was considered a nationality concept, an-
other Danish nationality concept also existed at the same time. The
Danish Ministry of the Interior described the difference between the
two concepts by pointing out that Danish indfedsret was inalienable,
while this was not the case with Danish nationality: ‘anyone who by
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taking up habitual residence in Denmark has entered into a permanent
subjecthood to the Danish state is without any formal act considered a
Danish national... hence it follows that reckoned among the Danish
subjects are also persons without Danish indfodsret. It may frequently
happen that Danish subjects are released entirely from their subject-
hood by a formal act, especially when this is necessary for becoming
naturalised in a foreign state, but such release does not lead to the loss
of a person's indfodsret.”

The legal uncertainty as to who were nationals and who were for-
eigners became increasingly intolerable. In other countries at the time
the distinction between the two concepts had become clearer and con-
sistency between the national and international perceptions of the na-
tionality concept was achieved, exept in Denmark. A Danish nationality
law reform became therefore imperative.

3.2.4 The 1898 nationality law reform

During the nineteenth century, citizens began to increasingly partici-
pate in public life, public authorities assumed more functions, social
assistance was developed, access to international communication and
travel became increasingly easy, and international cooperation was
strengthened. These developments contributed to making the national/
foreigner distinction more relevant, and it became natural to introduce
fundamental nationality principles, such as the principles of ius san-
guinis and family unity into Danish nationality law (Larsen 1948a:
118).

Moreover, in 1888, Denmark and Sweden ratified a bilateral agree-
ment on poverty relief and repatriation, which also made it clear that
more uniform nationality law reforms were necessary. The two coun-
tries prepared a provisional draft recognising that the Danish provi-
sions were based on principles ‘from times past’, and that an amend-
ment was necessary with a view to international cooperation.* Den-
mark and Sweden wanted Norway to participate in a common
nationality law reform, and a commission with delegates from the
three countries was set up to work out draft acts.

In 1890, the draft was finished.> Norway had already adopted a new
nationality act in 1888&. In Sweden, a new act (the first Swedish act on
nationality) was passed in 1894; like the Norwegian act, it was based
on the ius sanguinis principle, confirming the former Swedish custom-
ary rules. A similar bill on Danish indfadsret was presented to the Par-
liament in 1896 equating ‘indfedsret’ with ‘nationality’ (with brackets
round ‘nationality’). According to the preparatory work, the reason for
granting a person indfodsret, and thereby political rights etc., was that
said person was affiliated to the state as a citizen/national; further-



DENMARK 113

more, by using the word indfodsret synonymously with nationality in
the new act, an amendment to the Danish Constitution became unne-
cessary.

In Parliament, however, there were hesitations as to whether it was a
proper solution to abruptly replace the old nationality concept with a
new one, which should only be granted to native-born people. The re-
sult would be that those affiliated to the Danish state through many
years of residence could claim diplomatic protection from foreign
states, and Danish expatriates without indfodsret could become ‘state-
less’.

Consequently, the bracketed word ‘nationality’ was removed, and it
was emphasised in the act that it did not change the legal status of
those who had become Danish nationals by taking up residence in
Denmark. With this amendment, the new act was adopted as Act No.
42 of 19 March 1898 on the Acquisition and Loss of Indfedsret.

The act introduced, as already mentioned, ius sanguinis as the fun-
damental acquisition principle. According to the first section, a child
born in wedlock acquired Danish indfodsret, if the father had Danish
indfodsret, and it was emphasised that this applied irrespectively of
whether the child was born in the country or abroad. Sect. 9 regarding
children born out of wedlock stated that an illegitimate child would ac-
quire Danish indfodsret if the mother had Danish indfodsret. However,
if the mother’s nationality status was changed due to her marriage with
another man than the child’s father, there would be no change to the
child’s indfedsret. Furthermore, sect. 10 contained the well-known rule
of presumption establishing that children who are found in the realm
and whose nationality cannot be ascertained are considered nationals
until the contrary has been established.

It was underlined in the preparatory work that the recognition of the
ius sanguinis principle and the introduction of conferring indfodsret by
descent should not exclude other modes of ‘conferring indfodsret with-
out the will of the individual', which would lead to the malpractice
known from France, where foreigners in accordance with the principle
of descent had been able to transfer their foreign nationality to their
offspring during an indefinite number of generations. A solution to
this problem could have been to introduce a rule of presumption simi-
lar to the French double ius soli principle, but this idea was given up,
as a complete socialisation was considered to occur normally with the
first generation of foreigners born and brought up in the territory. In-
stead, the act stated in sect. 2 that a person born and raised in Den-
mark would acquire Danish indfodsret ex lege at the age of nineteen, un-
less said person already had a foreign nationality and within the pre-
vious year had declared his or her wish not to acquire Danish
indfodsret. Children of foreigners who had themselves retained a for-
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eign nationality this way could not give such a declaration. Danish ind-
fodsret acquired by a man via this mode would be extended to his wife
and children. The provision in sect. 2 resembled sect. 9 in the 1776
Act, as it had been interpreted in practice by 1898.

At that time, most countries followed the principle of family unity as
to nationality, and due to the husband’s principal status, a foreign
woman acquired her husband’s nationality by marriage. This principle
was also codified in the new act, sect. 3. By such a marriage also the
couple’s children would acquire Danish indfodsret, if they were less
than eighteen years old and unmarried. The provision caused some
concern, but it was considered to be in harmony with liberal ideas on
the right to respect for family life without interference from the autho-
rities.

It was incontrovertible that it should continue to be possible to ac-
quire Danish indfodsret through naturalisation, however the naturalisa-
tion requirements were not laid down in the new act, which in sect. 4
confined itself to refer to the constitutional provision, according to
which no alien could acquire indfodsret except by statute. In addition, it
was stated that naturalisation of a man also included his wife and chil-
dren unless otherwise decided. Hitherto, it had been a precondition for
naturalisation that all persons to be naturalised were explicitly men-
tioned by name in an act on acquisition of indfedsret, but as a conse-
quence of the recognition of the principle of family unity, Parliament
agreed upon a rule of presumption, according to which it normally
would be in the best interest of all parties that wife and children ac-
quired indfodsret with the husband.

In a time of emigration, it was natural to legislate regarding loss of
indfodsret, as renunciation of a former nationality was often made a
condition for naturalisation abroad. Therefore, according to sect. 5, a
Dane who acquired a foreign nationality would lose Danish indfedsret,
and if said person was a married man, and the foreign nationality was
extended to his wife and children, they would also lose their indfodsret,
unless they stayed in Denmark. This new rule applied regardless of
whether the person in question acquired the foreign nationality volun-
tarily or not.

Another innovative rule was contained in sect. 5, para. 2, which sta-
ted that a person who wished to become a foreign national could be re-
leased from his or her nationality relationship to Denmark by a royal
resolution, conditioned by said person’s acquisition of a foreign nation-
ality within a certain time limit.

As to a Danish woman's loss of indfedsret by marriage to a foreigner,
the act also established that the couple’s children born before the mar-
riage would lose their indfodsret upon the parents’ marriage, if the
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children were under majority and unmarried — even if they became
stateless.

Furthermore, the law contained provisions for the suspension of ind-
fodsret for persons who resided abroad continuously during a period of
ten years. These rules were considered an alternative to rules on loss of
nationality by expatriation, but they were repealed in 1908, before they
had any legal effect. Like larger emigration countries, Denmark recog-
nised the importance of emigrants being able to retain their original
nationality and the importance to the Danish state of emigrants being
affiliated to Denmark.

When the First World War began, many Danish subjects and per-
sons with Danish indfodsret lived in Northern Schleswig with an un-
clear legal status. The provision on ius indigenatus in the Vienna Peace
Treaty of 1864, art. XIX, para. 5, was interpreted differently in Den-
mark and Prussia. The primordial French text stated that ‘(l)e droit
d’'indigénat, tant dans le Royaume de Danemarc que dans les Duchés,
est conservé a tous les individus qui les possédent a I'époque de
léchange des ratifications du présent Traité’ (Larsen 1948a : 54). Den-
mark understood the term ‘indfodsret’ to mean the same as the German
term ‘Staatsangehorigkeit’, but in German law ‘Staatsangehériger’, Un-
terthan’ and ‘Staatsbiirger’ were analogous terms (national, subject and
citizen), and the Prussian government considered an option for sub-
jecthood to be decisive for the option of ‘indigenat’, whereas Denmark
considered it to be possible for a person with indigenat/indfodsret to be
released from his or her subjecthood while still retaining indigenat/in-
dfedsret and ‘nationality rights’, with, among others, the right to remain
in and return to the country of nationality/indfodsret (Matzen 1907: 4).

This legal uncertainty created many problems for those who had
opted for Denmark, but had remained in Schleswig. Prussia had pro-
mised not to expel those who had opted for Denmark from Germany,
and in 1914 they were ordered to do German military service, although
many of them had already done or were doing their military service in
Denmark. This made the Danish government pass an act granting ind-
fodsret to such persons. The events illustrate which problems the
unique peculiarity of Danish nationality law created, and within the fol-
lowing years it was accepted in Danish law and practice, that Danish
indfodsret, subjecthood, nationality and citizenship were to be seen as
Synonymous concepts.

In 1916-18, the extension of the Danish realm changed again. Den-
mark transferred the West Indian Islands to the USA and recognised
Iceland as an independent state. According to the Act of the Danish-
Iceland Federation, Icelandic nationals in Denmark were granted equal
rights to those of Danish nationals, and vice versa. Another important
change of the area of the realm took place at the end of the First World
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War, when it was decided by the Treaty of Versailles that Germany
should cede parts of Southern Jutland to Denmark. Following a refer-
endum, the Northern part of Schleswig was reunited with Denmark in
1920, and all inhabitants in this area acquired Danish nationality and
lost their German nationality, however with the possibility to opt differ-
ently within a two-year period.

3.2.5 The 1925 nationality law reform

The First World War and the general social development led to a new
reform of the nationality laws. Again, Sweden invited Denmark and
Norway for talks, and this time the crucial question was the status of
married women. Women were gaining civil and political rights equal
to men, and women’s organisations lobbied for equality regarding na-
tionality rights as well. The question of gender equality was controver-
sial, but eventually, in 1924-25 Denmark, Norway and Sweden adopted
new nationality laws based on a new common Nordic report.°®

It turned out that the time was not yet ripe for giving married wo-
men independence in terms of nationality. In many other countries,
the nationality law still provided for the loss of a woman’s nationality
with her marriage to a foreigner, and consequently, it was considered
necessary to let foreign women married to Danish men acquire their
husband’s nationality by marriage, disregarding the inconvenience cre-
ated by this arrangement. Therefore, the new Nationality Act’s sect. 3
contained a provision that was almost similar to sect. 3 of the 1898 Act
on automatic transfer of Danish nationality to a foreign woman by her
marriage to a Danish man - and likewise to the couple’s unmarried
children under eighteen years of age.

Furthermore, the new law continued the former provision on auto-
matic acquisition of nationality at birth, ex lege, by descent. A child
born in wedlock acquired Danish nationality, if the father was a Danish
national, and a child born out of wedlock acquired Danish nationality
if the mother was a Danish national. (The new law placed both rules in
sect. 1.) The 1898 Act’s acquisition modes for foundlings (sect. 1(2))
and second and third generations of immigrant descent (sect. 2) were
also extended as was the naturalisation rule (sect. 4).

Delegates from the Nordic countries had suggested in their common
report that the Swedish and Norwegian provisions on naturalisation
should attach importance to the applicant’s age, residence and period
of residence in the country in question, conduct and ability to provide
for his or her family plus loss of a former nationality. Such conditions
were also part of Danish naturalisation practice, according to which the
residence requirement was fifteen years for aliens in general, and less
for nationals from Norway and Sweden (ten years, since 1914).” There
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was a requirement of ‘honest and sober conduct’. Crimes committed
which were considered degrading resulted in a waiting period of 25
years and rehabilitation was required, while imprisonment with hard
labour excluded naturalisation. Only those who could provide for them-
selves and their family could gain nationality. Applicants should master
the Danish language, and their children should enjoy a Danish educa-
tion and attend Danish schools.

When someone who was granted naturalisation had a wife and un-
married children younger than eighteen years of age, they were natura-
lised simultaneously unless otherwise decided (sect. 4 (2)). However, in
terms of loss of nationality, a significant change was introduced for
married women and their children, as their loss of Danish nationality
was made conditional on them acquiring a new nationality (sect. 5).
Thus, if the man was stateless, or if the law in his country did not
transfer his nationality to his wife and children, they would keep their
Danish nationality. In Parliament, there was even a wish to couple the
loss of nationality to voluntary acquisition of a new nationality, but op-
position towards dual nationality hindered this solution. Another inno-
vation was a provision, according to which the loss of a nationality ac-
quired by birth only became effective upon emigration from Denmark
(sect. 5, last sentence). This rule has been called a modern ‘adscriptionf
(Larsen 1948a: 344).

A new rule on loss of Danish nationality due to birth and residence
abroad was introduced (sect. 6). According to this new rule, a Danish
man or an unmarried Danish woman who was born abroad and had
never resided in Denmark would lose Danish nationality upon reach-
ing 22 years of age. Nationality could however be retained by means of
a royal resolution. If a married man lost his nationality via this mode,
the loss would include his wife and children born during the marriage.
The same rule on loss applied to a woman and her children born out
of marriage.

The 1925 Law was in force until 1950, but the Second World War led
to some amendments. The rule on loss of Danish nationality due to
birth and residence abroad was suspended at the outbreak of the war,
and after the end of the war certain other provisions on automatic ac-
quisition of nationality were suspended regarding German nationals
and persons of German origin including Danish women married to
Germans, due to shattered preconditions.

One of the suspended rules was the socialisation-based mode of ac-
quisition for second generation of immigrant descent. The rule was
based on an assumption of integration, which could not be taken for
granted in relation to second generation of German origin after the
German occupation of Denmark, 9 April 1945, where Germans had
settled in Denmark and endeavoured to strengthen resident Germans’
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German-national sentiment. Neither could it be presumed that a mar-
riage between a Danish man and a German woman was entered into
without regard to the woman’'s future nationality status. The third
group whose right to Danish nationality was suspended was that of
Danish women married to Germans. These women could no longer re-
tain their Danish nationality, irrespective of whether they had acquired
it at birth and still lived in Denmark. This suspension in particular was
considered problematic, and it was only in force until 1947, while the
other suspensions lasted until 1948. In the interim period, individuals
from the groups excluded from obtaining Danish nationality in accor-
dance with the suspended provisions might acquire Danish nationality
through naturalisation based on the legislature’s individual assessment
of their case. The government regretted this arrangement, but due to
the constitutional requirement on aliens’ acquisition of nationality by
statute it was impossible to leave any discretion to administrative
authorities.

3.2.6  The 1950 nationality law reform

During the Second World War, the desire for further Nordic coopera-
tion arose, and the introduction of a common Nordic nationality was
discussed. A Danish nationality expert, the head of the Nationality Of
fice, Knud Larsen, drew up a booklet on Nordic nationality of May
1944. He presented the idea of establishing a union citizenship com-
mon for all citizens of the Nordic union and ‘no one else’. The com-
mon Nordic nationality should be attached to the internal nationality of
each member state; he concluded that, as a consequence, the countries
would need uniform nationality legislation (Larsen 1944: 39). Naturali-
sation would, one way or another, be a matter of common interest, as
it would bring with it rights in other member states. Therefore, in
cases of naturalisation, a hearing procedure amongst the countries
should be established (Larsen 1944: 77).

Apart from the question of a common Nordic nationality, it was
especially the unsatisfactory nationality status of married women that
made a nationality reform necessary. In a common Nordic report of
1949, Nordic delegates pointed out that the principle of equality as well
as the states’ interest in being able to control their citizenry made a na-
tionality law reform necessary.® Nevertheless, the unity of the family
should be taken into consideration. If spouses in mixed marriages had
different nationalities then a married woman might lose her uncondi-
tional right to stay in her husband’s country and her social citizenship
rights. Therefore, the Aliens Acts should be administered in such a
way that a wife would not be separated from her husband, unless a
pressing social need necessitated her expulsion, and the social welfare
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system should be reconsidered. Moreover, a foreign spouse to a Danish
national should be able to acquire Danish nationality under favourable
conditions.

As the Nordic delegates feared that the introduction of a common
Nordic nationality would postpone the general nationality law reforms,
they could not recommend the introduction of such a status at once.
Instead, they recommended that rules illustrating the mutual connec-
tion between the Nordic states should be adopted. Among other things,
each of the Nordic states should grant nationals from the other Nordic
states an optional right to their nationality, and residence in another
Nordic state should to a certain extent be considered equal to residence
in the state granting its nationality. Finland and Iceland did not partici-
pate in the negotiations, but the rules on preferential treatment for
Nordic nationals should also come into force in these countries by an
agreement between the countries.

The bill introduced in the Danish Parliament in 1950 was in com-
plete conformity with the delegates’ recommendations. Apart from the
suggestions on gender equality and the special rules for Nordic citi-
zens, it contained a provision on natural-born Danish nationals’ reac-
quisition of a lost Danish nationality and a provision on deprivation of
Danish nationality due to violation of the Danish Criminal Code’s parts
12 and 13 on gross disloyalty towards the Danish state.® Except for the
provision on deprivation of nationality, the bill was adopted in 1950 (as
Act No. 252 of 27 May 1950 on Danish Nationality). This act is still in
force today, but has been subject to several amendments.

The 1950 Act continued the 1925 Act’s provisions on acquisition of
Danish nationality through descent at birth (ius sanguinis), but despite
the introduction of the principle of gender equality as to granting wo-
men an independent nationality, it did not give a married woman the
right to pass her nationality on to her children. The reason for this
omission was animosity toward dual nationality. As an exception, a
married woman could (only) pass her nationality on to the children in
cases where the husband was a stateless person or where the child
would not acquire the nationality of the father at birth (sect. 1). As to a
child born out of wedlock of a Danish father and an alien mother, the
principle of transfer of the father’s nationality to the child by the par-
ents’ marriage (legitimation) was re-enacted, among other things, in or-
der to achieve equality among siblings born before and after the mar-
riage (sect. 2).

Concerning the second generation of immigrant descent, it was in-
disputable that those born and raised in the country should have an
unconditional right to Danish nationality, but the provision on this
mode of acquisition (sect. 3) was reformulated due to the fact that in
many countries the automatic acquisition of nationality as applied until
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then would not lead to the loss of the former nationality, and neither
would the acquisition of a new nationality before the age of 21. There-
fore, the second generation immigrant offspring’s acquisition of na-
tionality was made dependent on making a declaration to that effect be-
tween the ages of 21 and 23 (addressed to the county governor or other
relevant authority). A person who was stateless or who would lose his
or her foreign nationality by the acquisition of Danish nationality could
already make the declaration once having attained the age of eighteen.
Furthermore, based on experiences from the war, a new provision was
introduced excluding nationals from an enemy state from the scope of
the provision.

Another novelty was the introduction of the right to reacquisition of
nationality, already known from the Norwegian and Swedish national-
ity law. Although the right only applied to persons with a genuine link
to Denmark — as only natural-born Danish nationals with residence in
Denmark until attaining the age of eighteen were covered — and
although there was a two years’ residence requirement, the rule caused
misgivings in Parliament. The reactions had to do with Denmark’s
frontier with Germany. There were objections to the fact that while
young German-minded persons from Northern Schleswig having ac-
quired German nationality during the World War were able to reac-
quire Danish nationality from the perspective ubi bene, ibi patria, el-
derly, Danish-minded persons born in the region while it was in Ger-
man hands, would fall outside the scope of the provision requiring the
declaring person to be a natural-born Danish national. Eventually the
rule was included in the Danish nationality law (sect. 4) driven by a
wish for Nordic legal unity.

The new provision on naturalisation (sect. 6) was identical to the tra-
ditional Danish naturalisation rule, but it originated from the gender
equality principle that a wife was no longer part of her husband’s nat-
uralisation. It was, however, assumed that a married woman should be
able to acquire her husband’s nationality under favourable conditions
(more favourable than those applying to a husband applying for his wi-
fe’s nationality). Children should still be included in the acquisition of
a nationality by their parents, either by declaration (sect. 5) or naturali-
sation (sect. 6 (2)).

It had hitherto been the rule that any acquisition of a foreign nation-
ality would lead to the loss of Danish nationality, regardless of whether
the acquisition was voluntary or involuntary. This would no longer be
the case. According to the 1950 Act’s sect. 7(1), (2) and (3), Danish na-
tionality will be lost by (1) any person who acquires a foreign national-
ity upon application or with his or her express consent, (2) any person
who acquires a foreign nationality by entering the public service of an-
other country and (3) an unmarried child under eighteen years of age



DENMARK 121

who becomes a foreign national by the fact that either parent holding
or sharing custody of the child acquires a foreign nationality in the
manner indicated in para. 1 or 2 hereof, unless the other parent retains
Danish nationality and shares custody of the child.

Furthermore, according to sect. 8, Danish nationality may be lost
due to permanent residence abroad. Any person, born abroad and who
has never lived in Denmark nor been staying abroad under circum-
stances indicating some association with the country will lose his or
her Danish nationality on attaining the age of 22. Furthermore, if such
a person has a child who has acquired Danish nationality through him
or her, the child will also lose its nationality. In 1950, the loss would oc-
cur regardless of whether it created statelessness, but this is no longer
the case (see sects. 3.2.6.1 and 3.3.1). There is also a provision to grant
an application for retention, submitted before the applicant's 22™
birthday.

Sect. 9 contains a provision on voluntary renunciation of Danish na-
tionality, following an application and conditioned by the acquisition of
another nationality within a certain time limit.

Finally, the 1950 Act introduced specific rules as to nationals from
the Nordic countries. Under a Nordic agreement, the King could decide
that one or more of the rules in sect. 10 A-C should be applied. Accord-
ing to the rule under A, birth in an agreement country was equivalent
to birth in Denmark, and residence in an agreement country until the
declaring person's twelfth birthday was equivalent to residence in Den-
mark; the reason for this was the close relationship between the Nordic
countries regarding language, culture and way of life.” According to
the rule under B, a national from an agreement country who had ac-
quired his or her nationality by another mode of acquisition than nat-
uralisation could, after ten years of residence in Denmark, acquire
Danish nationality by making a declaration if between the ages of 21
and 6o years; a precondition was, however, that the person concerned
had not been sentenced to imprisonment or any measure equivalent to
imprisonment. This rule was not only seen as a confirmation of the
close relationship between the countries, it was also meant to ease the
pressure on the countries’ naturalisation systems. According to the rule
under C, a person who had lost Danish nationality and had subse-
quently remained a national of a Nordic country could recover his or
her Danish nationality by submitting a declaration to that effect to a
county governor or other relevant authority after having taken up resi-
dence in Denmark. The aim of this provision was to facilitate move-
ment across the Nordic borders.”
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3.2.6.1  The 1968 change to the Act on Danish Nationality

Apart from legislation passed as a consequence of the German occupa-
tion and the gender equality principle, the first substantial amendment
of the 1950 Act was made in 1968. It was brought about by a recom-
mendation from the Nordic Council on easing the existing rules on ac-
cess to nationality for Nordic nationals and the adoption of the 1961
UN Convention on the Reduction of Statelessness. Denmark was reluc-
tant to ratify the 1961 Convention due to its art. 8 (3) allowing a con-
tracting state to retain provisions on deprivation of nationality for na-
tionals who had acted inconsistently with their duty of loyalty towards
the state.”™

However, the Nordic countries agreed to amend their nationality
laws in order to follow the Convention’s requirements on the reduction
of statelessness and the Nordic Council’s recommendations on facilitat-
ing the acquisition of their nationality for nationals from the other Nor-
dic countries. The Danish Nationality Act was changed by Act No. 399
of 11 December 1968 amending sect. 3 in such a way that birth on
Danish territory was no longer a requirement for second generation
immigrant descendants’ acquisition of Danish nationality; instead they
could acquire nationality by making a declaration to that effect between
the ages of 21 and 23 years, insofar as they had lived in Denmark for at
least five years before the age of sixteen and permanently between the
ages of sixteen and 21. The right also applied to those aged eighteen
who had lived in the country permanently for the previous five years
and prior to that for a total of at last five years if they were stateless or
would automatically lose their former nationality as a result of the ac-
quisition of the new nationality.” In general, being raised in Denmark
was considered sufficient to create the link necessary for acquisition of
nationality.

Furthermore, the Nationality Act’s sect. 8 (2) was brought into con-
formity with the 1961 Convention’s art. 6, according to which a child’s
extended automatic loss of nationality shall be conditional upon the
possession or acquisition of another nationality, and in agreement with
the recommendation from the Nordic Council, residence in another
Nordic country for an aggregate period of not less than seven years
should be considered equivalent to residence in Denmark (in which
case the provision on loss due to permanent residence abroad, see sect.
8 (1), would not be applicable). Lastly, the period of ten years required
before a Nordic national could acquire Danish nationality by declara-
tion, see sect. 10 B, was reduced to seven years, and the residence re-
quirement for Nordic nationals in regard to naturalisation was reduced
to three years.
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3.2.6.2  The 1978 change to the Act on Danish Nationality

Since the recognition of a married woman's right to an independent
nationality, Parliament has several times discussed the question of a
married woman’s right to pass her nationality on to her children. It
was agreed that a solution should be found within the framework of
the Nordic cooperation, but in 1969 and 1972 the question came up
again in Parliament due to the many ‘foreign workers’ who had arrived
in Denmark and the increasing number of mixed marriages. Again,
the question was referred to the Nordic Council, but in 1977 a private
bill was passed and adopted, amending sect. 1 of the Nationality Act by
granting a child born in wedlock Danish nationality at birth if at least
one of the child’s parents was a Danish national.

At the same time, a new provision, sect. 2 A, was included in the
law, granting a foreign adopted child under the age of seven a right to
Danish nationality by declaration if the child resided in Denmark with
the adoptive parents both being Danish nationals. Again here, the dis-
like of dual nationality led to choosing the acquisition mode of ‘declara-
tion’ instead of automatic acquisition, ex lege, by adoption.'

Furthermore, sect. 9 on the renunciation of nationality was changed
by the inclusion of a new para. 2 according to which a foreign national
permanently resident in a foreign country cannot be denied release
from his or her (additional) Danish nationality. This amendment was
brought about by the European 1977 protocol (amending the 1963 Con-
vention on reduction of multiple nationality, which was ratified by Den-
mark in 1972), stating in art. 1 that a contracting state may not with-
hold its consent to release if the applicant has his or her ordinary resi-
dence outside the territory of the state.

Finally, the 1978 amendment contained a new rule on loss of nation-
ality by residence in an agreement country and a transitional rule on
acquisition of Danish nationality by a person born in wedlock of a Dan-
ish mother between 1 January 1961 and 1 January 1979 by the mother
submitting a declaration in this regard between 1 January 1979 and 31
December 1981.

3.3 Recent developments and current institutional arrangements
3.3.1 Political analysis

Since the First World War, Denmark had pursued a rather restrictive
immigration policy, but the years 1969-19771 marked an exception. In
Denmark as well as other European countries with full employment,
migrant workers were recruited as ‘guest workers’, and Denmark had a
net immigration of approximately 20,000 foreigners from non-EC and
non-Nordic countries. However, in 1973 things changed (Ersbell 2001:
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246). The oil-crisis contributed to bringing an end to immigration,
Denmark joined the EC, and a landslide election changed the party-po-
litical structure; support for the ‘old parties’ fell, and new parties en-
tered Parliament, among them the Progress Party fighting high taxa-
tion and a large public sector. The composition of the different govern-
ments became more complex and their parliamentary base narrower
(Rerup & Christiansen 2005). The political climate changed, and the
changes influenced the parliamentary debates on naturalisation.

Traditionally, naturalisation acts had been adopted without discus-
sion in Parliament, but this practice changed gradually in the 1970s
and 1980s. In 1976, a member representing the Progress Party in the
Parliamentary Committee on Nationality suggested a bill on naturalisa-
tion to be amended by the exclusion of an applicant. The reason for
this proposal, which was criticised as something historically unique,
was that the applicant did not fulfil the normal criteria (of a consecu-
tive residence period) for naturalisation, and the Progress Party was
unwilling to grant him Danish nationality in order to make it possible
for him to become a Danish civil servant. In 1978, Members of the
Progress Party declared their general discontent about the naturalisa-
tion of applicants who had sold or used drugs, and in 1981, they pro-
posed to exclude three applicants from a bill, as they were against
granting Danish nationality to those who had committed a crime with-
in the required residence period of seven years; this proposal also met
with strong opposition from the other parties, and in order to protect
the applicants’ right to privacy, two parties, the Centre-Democrats and
the Socialist People’s Party, tried to get the doors closed during the par-
liamentary reading of the bill. Nevertheless, the naturalisation criteria
were tightened when a new circular on naturalisation was published in
1981 in order to implement a recommendation from the Nordic Coun-
cil on the reduction of the residence requirement for Nordic nationals
to two years and on naturalisation of men and women in mixed mar-
riages on equal terms.

In the following years, there was no disagreement on nationality law
(apart from an incident on naturalisation of a sportsman in order to al-
low him to play for the national team), but strong disagreement arose
in 1983 regarding the new Aliens Act. The Social Democrats had relin-
quished power in 1982. A new coalition government came into office
under the leadership of a Conservative prime minister, and issue arose
when the opposition managed to get the new Aliens Act adopted with
very liberal admission criteria. In the late 1980s, elections were called
at short intervals, and refugee and immigration issues moved into the
centre of the political debate.

By Act No. 159 of 18 March 1991, the Minister of the Interior was
authorised to issue regulations regarding fees for application for natur-
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alisation. A fee of DKK 3000 (around 400 Euro) was suggested, but
the political parties disagreed as to the fairness of requiring a fee from
applicants without any certainty of being naturalised. However, follow-
ing re-election of the government, the Minister of the Interior agreed
to reduce the fee to DKK 1000 (approximately 135 Euro), and the pro-
posal was adopted.

In 1993, the longest-reigning Prime Minister since the end of the
Second World War had to step down following an inquiry into the Con-
servative Minister for Justice’s illegal inactivity concerning the handling
of applications from Tamil refugees on family reunification (the so-
called ‘Tamil case’). This paved the way for a new Social Democratic
government (Rerup & Christiansen 2005). The political atmosphere
was severely affected by the preceding events. Customarily, the Pro-
gress Party suggested amendments to the bills on naturalisation, which
were then passed three times a year. The party disagreed with the nat-
uralisation criteria agreed upon by a majority of the political parties,
and the Party’s representatives on the Parliamentary Standing Commit-
tee on Nationality proposed that a number of applicants who fulfilled
the naturalisation criteria nevertheless be excluded due to crimes, pub-
lic debt or ‘insufficient knowledge of the Danish language’. The propo-
sals were formulated in such a way that the applicants in question
could be identified by name through their number in the bill. Ques-
tions were raised as to the legality of this practice, which seemed to vio-
late the right to privacy, but since the Ministry of Justice did not con-
firm its illegality, the practice continued (until recently).

During the debate on fees for applications for naturalisation, the
Progress Party raised the question of the introduction of rules for the
deprivation of nationality, and in the following years the party put for-
ward several proposals for parliamentary resolutions on tightened re-
quirements for the acquisition of Danish nationality. Almost identical
proposals were put forward again and again for several years, not only
on strengthening the requirements for naturalisation, but also on the
introduction of a quota system for naturalisation (maximum 1000 nat-
uralisations per year).

In 1994, the Liberals and the Conservatives also put forward a pro-
posal for a parliamentary resolution on more rigorous requirements
for naturalisation. They regarded Danish nationality as a ‘seal of ap-
proval which should be deserved, and therefore, applicants should be
able to read and write Danish to a reasonable extent, and they should
not have any public debt. Furthermore, they should have been free of
crimes for a number of years, and serious crimes should prohibit nat-
uralisation. This proposal was also reintroduced during the following
three years, and in the wake of all the proposals, naturalisation practice
changed further.
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Previously, only members of the Progress Party had proposed
amendments to the bills on naturalisation with a view to excluding ap-
plicants with a criminal record, public debt etc., but after 1994, mem-
bers of the Liberals (with one exception) and the Conservatives also sta-
ted their wish to make it more difficult for foreigners with criminal
records and public debts to acquire Danish nationality, and later the
Liberals also proposed amendments to the bills suggesting that a num-
ber of applicants be excluded.

Subsequently, the Social Democratic government came to an agree-
ment with the Liberals and the Conservatives on a tightening of the cri-
teria for naturalisation. However, already one year later, new disagree-
ments arose after the Parliamentary Standing Committee on National-
ity had decided to include some applicants in a bill on naturalisation
against the wish of Liberal committee members. After that, both the
Liberals and the Conservatives proposed that a number of applicants
should be excluded from the bills, although in far fewer numbers than
those proposed by the Progress Party and the Danish People’s Party (a
new party formed by a breakaway group from the Progress Party,
which had split into two sections in 1995). Like the Progress Party, the
Danish Peoples Party made several proposals for parliamentary resolu-
tions on tightening the requirements for naturalisation etc.

In 1997-1998, the parliamentary debate on nationality quietened
down. The Commissioner of the Council of the Baltic Sea States on
Democratic Institutions and Human Rights, including the Rights of
Persons belonging to Minorities, had published his report from 1996
on Criteria and Procedures for Obtaining Citizenship in the CBSS
Member States, and representatives of the Socialist People’s Party ap-
proached the Minister for Justice for an interpellation on the govern-
ment’s intention to follow the recommendations. With the exception of
the Progress Party and the Danish People’s Party, all political parties
agreed to a parliamentary resolution in which Parliament stressed the
importance of considering the acquisition of Danish nationality as a
crucial positive element in the process of foreigners’ integration in
Denmark.

For a short period it seemed as if the political debate on nationality
would be more harmonious. The Act on Danish Nationality was
amended in 1997 in order to implement the Hague Convention on the
Protection of Children and Cooperation in Respect of Inter-country
Adoption (1993)” and in 1998 in order to implement the European
Convention on Nationality (1997)."® With the 1998 amendment, chil-
dren born out of wedlock were granted equal rights with children born
in wedlock to acquire either of the parents’ Danish nationality, with the
exception of children born abroad to a Danish father and a foreign
mother. Furthermore, an alien child, under twelve years of age, adopted
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through a Danish adoption order or a decision on adoption taken
abroad and valid under the Danish Act on Adoption will become a
Danish national if adopted by a married couple where at least one of
the spouses is a Danish national, or by an unmarried Danish national.
The rules on second generation acquisition of Danish nationality were
made more flexible by allowing the last five-year period to be spent in
Denmark within a six-year period, among other things in order to give
these young people the same opportunity as other young people to
spend one year abroad before starting an education, without hamper-
ing their entitlement to Danish nationality. Finally, it was made a con-
dition for loss of nationality due to permanent residence abroad that
the person in question did not thereby become stateless.

Soon, however, new political disagreements cropped up. Among the
proposals for parliamentary resolutions from the mid-199os there had
been a proposal from the Liberals and the Conservatives to make the
mode of acquisition of nationality by declaration for second-generation
offspring of immigrant descent conditional on the absence of a crim-
inal record. This proposal was reintroduced in 1999 and followed by
proposals from the Danish People’s Party and Freedom 2000 (a new
party formed by members of the then dissolved Progress Party). Both
parties wanted the declaration mechanism to be abolished. In their opi-
nion it would be more in harmony with the Constitution’s sect. 44 (1)
on aliens’ acquisition of nationality by statute to let the democratically
elected politicians consider all applications for nationality through the
naturalisation procedure. As a result, the Minister for Justice (at that
time responsible for nationality matters) introduced a bill on making
second-generation immigrant descendants’ access to nationality by de-
claration conditional on the absence of a criminal record. The bill was
introduced even though the Minister in 1996 had defended the exist-
ing declaration rule as fair and moreover based on the Nordic Agree-
ment. The amendment was adopted within about one week.”

In the autumn of 2001, the Minister for Justice introduced a bill on
amendment of the Nationality Act making deprivation of nationality
possible for persons who have acquired Danish nationality by fraudu-
lent acts. A general election was called for 20 November 2001 and in
the light of the terrorist attacks on the World Trade Center on 11 Sep-
tember 2001, the election campaign was supposed to centre on Den-
mark’s role in the fight against terror, instead refugee and immigration
issues took centre stage. The Social Democrats and the left-wing par-
ties lost many of their mandates, and the Liberals became Denmark’s
largest political party. Together with the Conservatives they formed a
government with parliamentary support from the Danish People’s
Party (Rerup & Christiansen 2005).
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The Liberals had promised to strengthen the immigration and asy-
lum policy and to carry through a better integration of foreigners into
Danish society before the elections, and a Ministry for Refugee, Immi-
gration and Integration Affairs (the Ministry for Integration) was sub-
sequently established to implement this policy. This Ministry became
responsible for nationality issues, and the new Minister for Integration
reintroduced the bill (annulled due to the elections) on deprivation of
nationality, which was adopted on 19 March 2002 (as sect. 8 A).

At almost the same time the Minister introduced another bill includ-
ing two different proposals for changes. The first proposal implied that
persons acquiring Danish nationality according to the special rules for
Nordic nationals should prove that they thereby lose their former na-
tionality. Even though Denmark has constantly wished to avoid multi-
ple nationality, such a provision had not before then been necessary as
all the Nordic countries had provided for loss of their nationality ex lege
in cases of voluntary acquisition of a foreign nationality; but the situa-
tion changed when Sweden accepted dual nationality, and by making
Nordic nationals’ acquisition of nationality by declaration conditional
on proof that any other nationality will thereby be lost, the new provi-
sion (adopted as sect. 4 A) neutralised the effects of Sweden’s toleration
of multiple nationality.® The other amendment was a rule divesting a
marriage contracted by a person already married of legal effects under
the Nationality Act as long as both (bigamous) marriages subsist
(adopted as sect. 2 B). Consequently, children born in the second mar-
riage are considered to be born out of wedlock. This change does not
affect the nationality of children born in Denmark, since all children
born in Denmark (whether in or out of wedlock) are given equal na-
tionality rights; but this equality of status does not apply to children
born abroad, and whereas children born in a bigamous marriage from
a nationality point of view are considered to be born out of marriage,
such children with a Danish father and an alien mother will not ac-
quire their father’s Danish nationality ex lege at birth. The reason for
this amendment was that the government considered it offensive that
Danish nationality could be acquired automatically on the basis of
someone’s several — co-existing — marriages."?

As the Liberals, the Conservatives and the Danish People’s Party
form a majority in Parliament, the three parties are able to decide the
nationality policy among themselves, and in May 2002, the three par-
ties entered into an agreement on new strengthened requirements for
naturalisation. The agreement was transformed into a new circular on
naturalisation, No. 55 of 12 June 2002. It was agreed that in future only
two bills on naturalisation should be presented in Parliament annually.
As a new condition for naturalisation, the applicants must sign a de-
claration concerning faithfulness and loyalty to Denmark. The resi-
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dence requirements were increased by two years (nine years for aliens
with no special status, eight years for refugees and stateless persons
and from six to eight years for spouses of nationals — depending on the
length of their marriage). The rules on conduct were strengthened, i.e.,
a sentence to imprisonment between one and two years implied a wait-
ing period of eighteen years, and a sentence of more than two years ex-
cluded from naturalisation forever. Also overdue debt to the state pre-
cludes naturalisation. Lastly, an examination certificate was required as
documentation of the applicants’ knowledge of the Danish language,
society, culture and history, and furthermore, the former exception for
persons over the age of 65 was repealed, which was heavily criticised
by the opposition.

By this amendment, most of the Danish People’s Party’s proposals
for changes to the nationality law were adopted. Among what was left
was the proposal to repeal second-generation immigrant descendants’
entitlement to Danish nationality by declaration and the proposal to in-
troduce a rule on deprivation of nationality due to committed crimes.
In 2003, the Danish People’s Party entered into an agreement with the
government on carrying through such rules, and in 2004, a bill was
presented to Parliament to fulfil the agreement.

Following the change, only second-generation immigrant descen-
dants from the Nordic countries have access to nationality by declara-
tion; furthermore, a condition is included that the declarants must
prove that the acquisition of Danish nationality will cause them to lose
their former nationality. The ground given for the amendment was that
the actual composition of the Danish population no longer affords the
necessary certainty as to the requisite integration of persons from non-
Nordic countries falling under the declaration rule (sect. 3). It was
mentioned in the explanatory notes that the existing provision entitling
the second generation of immigrant descent to acquire Danish nation-
ality (sect. 3), aimed at fulfilment of Denmark’s obligations resulting
from the UN Convention of 30 August 1961 on the Reduction of State-
lessness as to persons born in the realm without a nationality. The pro-
posed limitation of sect. 3 implied that these obligations should be ful-
filled in another way. Therefore, the Ministry of Integration should —
after having informed the Parliamentary Standing Committee on Na-
tionality — include applicants covered by the 1961 Convention in a bill
on naturalisation;*® other stateless persons who had fallen under the
declaration-rule even though they were not covered by the 1961 Con-
vention would in the future be treated in accordance with the normal
guidelines for naturalisation.

It was taken into consideration that the state according to the Eur-
opean Convention on Nationality (1997) shall facilitate the acquisition
of its nationality for those born and/or lawfully and habitually resident
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in its territory for a period of time beginning before the age of eigh-
teen. But since it was already provided for in the normal guidelines
that some Danish-born persons may be granted facilitated naturalisa-
tion and that persons who arrive in Denmark before the age of fifteen
may apply for naturalisation at the age of eighteen, it was considered
that the Danish obligations pursuant to the 1997 Convention were ful-
filled.*

Also deemed to be in accordance with the 1997 Convention was a
new provision (sect. 8 B) on deprivation of nationality due to certain
crimes against the state included in the Criminal Code’s Parts 12 and
13. The explanatory notes state that nationality and citizenship rights
presuppose loyalty to Denmark and the vital interests of the Danish so-
ciety, and if a person is convicted for crimes against the state, said per-
son has, according to the view of the government and the Danish Peo-
ple’s Party, shown such a lack of loyalty that there ought to be a possi-
bility for deprivation of nationality. The provision on deprivation of
nationality applies to all Danish nationals regardless of whether they
are nationals by birth or have acquired their nationality subsequently
and therefore it is considered to be in harmony with art. 5 (2) of the
1997 Convention prohibiting discrimination between nationals. Fur-
thermore, as the provision does not authorise deprivation of nationality
if that will make the person concerned stateless, the provision is con-
sidered in accordance with Denmark’s international obligations to
avoid statelessness.**

The amendment of the Nationality Act was adopted by a narrow ma-
jority by the votes of the Liberals, the Conservatives and the Danish
People’s Party (61) against the votes of the Social Democrats, the Socia-
list People’s Party, the Social Liberals, the Red-Green Alliance and the
Christian People’s Party (50).

In contrast to several other European countries, Denmark has not
had a general approach to the promotion of the acquisition of national-
ity. The present government has declared that ‘one shall deserve be-
coming a Danish national’.*® It has been the wish of the government to
strengthen the conditions for acquisition of nationality in order to
make them ‘respond more precisely to the society’s expectations of the
individual making an effort to become part of Danish society’. The So-
cial Democrats consider an application for Danish nationality as a de-
sire for further integration in Danish society. The left-wing parties and
the Social Liberals have welcomed foreigners applying for Danish na-
tionality considering access to nationality as part of the integration pro-
cess and crucial for integration, for which reason they want relaxed cri-
teria for naturalisation. The most deliberate and goal-oriented naturali-
sation policy has been pursued by the Danish People’s Party — with a
view to reducing the overall number of naturalisations. Spokesmen for
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the party reject the idea of access to nationality as a means of integra-
tion; they consider Danish nationality as the most precious gift from
the Danish people to foreigners who apply for it and deserve it — after
having completed a process of integration. Before the general election
in 2001, a spokesman of the party warned against ‘replacement’ of the
Danish population and the creation of a ‘multi-ethnic society’; in parti-
cular, he warned against the fundamentalist tendencies within Islam.
Furthermore, with regard to the Danish Constitution, the party consid-
ers a reduction of the numbers of applicants to be necessary in order
for the Members of Parliament to be able to ‘know and control' the ap-
plicants included in the bills on naturalisation.** The party’s ideal is an
annual quota of 2,000 in order to prevent the number of naturalisa-
tions being a menace to the Danes’ birthright to their own country.

In 2002, the government expressed a wish to sharpen the conduct
and language requirements, among other things because the naturali-
sation criteria were seen as instrumental in the process of integration.
Danish nationality was seen as something to strive for: a ‘carrot’ for for-
eigners to adapt to Danish society, be independent, learn Danish and
be able to socialise with the Danes. When it turned out that the 2002
language requirements did not prevent an increasing number of appli-
cants from applying for naturalisation, the Danish People’s Party made
demands for a language test comparable to the school leaving examina-
tion of the public lower secondary school to be passed with a mark of
nine (above average). The former Minister for Integration rejected the
demand, which would imply that two thirds of the applicants would be
excluded from being naturalised. Due to this disagreement the minis-
ter opened the way for negotiations on new naturalisation criteria with
political parties other than The Danish People’s Party, notably the So-
cial Democrats, but also the Social Liberals. The Social Democrats had
by and large accepted the existing requirements, while the Social Liber-
als’ and other opposition parties’ main objections regarded the dimin-
ished possibilities for dispensation from the demands on skills in the
Danish language and knowledge of the Danish society.

In the parliamentary elections of 2005, the Danish People’s Party
was strengthened and in early summer 2005 the party declared that it
was time for the second phase of the aliens policy; among the initia-
tives announced was a requirement that an applicant for naturalisation
had to be self-supporting for at least ten years. The Party was again in-
volved in the negotiations on new naturalisation criteria while negotia-
tions with the Social Democrats and the Social liberals failed, and on 8
December 2005, a new agreement was concluded between the govern-
ment parties and the Danish People’s Party.

The new agreement, which entered into force 12 December 2003,
has been transformed to a new circular on naturalisation, No. 9 of 12
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January 2006. It stipulates that applicants for nationality must declare
that they have not committed any crimes dealt with in the Criminal
Code’s Parts 12 and 13 (sect. 19 (1)). The rules on conduct have been
further strengthened, i.e., a sentence to a term of imprisonment of
more than 6o days for violations of the Criminal Code’s Parts 12 and
13 as well as a sentence to a term of imprisonment of more than eigh-
teen months now exclude naturalisation forever (sect. 19(2)).>> As a
new condition, the applicants must be self-supporting in the sense that
they must not have received social benefits according to the social as-
sistance law or the integration law for more than one out of the last
five years (sect. 23). Another novelty is a nationality test by which the
applicants shall demonstrate their knowledge of Danish culture, history
and society (28 out of 40 questions shall be answered correctly); the
test will be made on the basis of a textbook. In addition, the Danish
language skill requirements have been raised considerably from ‘Test
in Danish 2’ to ‘Test in Danish 3’. While the target group of Danish
Education 2 is persons with relatively short-term school attendance, the
target group of Danish Education 3 is persons with an average or long-
term school attendance, i.e., a vocational education, upper-secondary
school or a long-term higher education. The language schools have re-
ported that on a national basis only around 25-30 per cent of all partici-
pants are referred to Danish Education 3. Exemption from the new lan-
guage requirements is possible only under very special circumstances,
such as documented very severe physical or psychological disease re-
sulting in the applicant not being able to fulfil the language require-
ments. In a note to the provision on exemption (sect. 24) it is made
clear that the Ministry of Integration is presumed to submit the cases
for exemption to the Parliamentary Committee on Nationality where
the applicant has a severe physical handicap (such as mongolism), is
brain-injured, blind or deaf, or has severe psychological diseases such
as (paranoid) schizophrenia, a psychosis or a severe depression. It adds
that the Ministry is presumed to refuse applications for exemption of
those suffering from PTSD (Posttraumatic stress disorder) — ‘even if
the condition is chronic and this is documented by a medical declara-
tion'. The Minister for Integration has explained that the reason for the
exclusion is that PTSD ‘is not a mental disease of such a severe nature
that it as such can form the basis for submission to the Committee on
Nationality’.2®

The new agreement will prevent many foreigners from acquiring
Danish nationality. Especially severely traumatised persons with
chronic PTSD will not be able to fulfil the new language requirements
as they are lacking the ability to learn a new language and many will
not be able to hold a job; to exclude them from seeking exemption
seems discriminatory. The agreement has therefore given rise to severe
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criticism from different organisations and institutions, language tea-
chers, doctors and private persons; even demonstrations have been ar-
ranged. But so far, the agreement still stands.

3.3.2 Statistical developments

At the beginning of 2005, the Danish population comprised almost 5.5
million inhabitants with 4.9 per cent foreigners. The rest (95.1 per
cent) are Danish nationals. Among them are 119,162 immigrants and
72,758 second or third generation ‘immigrants’ (see Table 3.1).

Approximately 43 per cent of all immigrants and descendants have
acquired Danish nationality. From 1985 to 1997, the number of per-
sons who acquired Danish nationality by other modes than by descent
increased from more than 3,000 to more than 5,000. Most of the
shifts occurred through naturalisation, while approximately 1,000
shifts per year occurred via the declaration/notification procedure and
adoption. Since 1998, the total number of shifts increased to more
than 10,000 per year, in 2000 the number of shifts was 18,811 and in
2002 it was 17,300. The annual number of declarations was at that
time approximately 1,000, and the number of foreign adopted children
amounted to around 600 per year (most of whom will have acquired
Danish nationality by the adoption order) (see Table 3.2).

In 2002, only 1,045 persons out of 17,727 had their case dealt with
after the new 2002 Circular entered into force. Therefore, only the sta-
tistics for 2003 demonstrate the impact of the 2002 Circular’s
strengthened criteria for naturalisation; it appears clear that the
strengthened criteria resulted in a decline in naturalisations, but so far
it seemed reasonable to expect that the decline was temporary (see the
2004 statistics) as it was, to a large extent, caused by the new language
requirement which forced many applicants to put their applications on
hold until they had passed a language exam (see Table 3.3 on the num-
ber of and reasons for refusals of naturalisation). However, with the
new 2005 language and financial requirements there is reason to sup-
pose that the decline will be more permanent, see below.

The figures demonstrate that so far the most important change has
been the strengthening of the language requirement. As mentioned
above, the 2002 requirements resulted in a delay in naturalisations,

Table 3.1: Composition of the Danish population

Year Danish by origin Danish by acquisition  Foreigners Total
(Immigrants and
descendants)

2004/05 4,959,310 91.6 % 191,920 35% 267,604 49 % 5,411,405
Source: Statistics Denmark, Nyt fra Danmarks Statistik, www.dst.dk/nyt.
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Table 3.2: Shift to Danish nationality

Year Total Declaration Number of persons included in Adoption®
acts on naturalisation®
1985 3,309 1,894 460
1986 3,622 2,143 662
1987 3,763 2,047 535
1988 3,744 2,269 455
1989 3,258 2,363 399
1990 3,028 1,823 352
1991 5,484 3,837 551
1992 5,104 2,789 475
1993 5,037 377 3,132 442
1994 5,736 369 2,430 511
1995 5,260 486 2,630 567
1996 7,281 471 4,917 (including children) 524
1997 5,482 590 3,532 (including children) 591
1998 10,262 683 10,113 (including children) 684
1999 12,416 1601 11,759 (including children) 638
2000 18,811 1500 15,925 (including children) 681
2001 11,902 868 8,484 (including children) 636
2002 17,300 901 17,727 (including children) 587
2003 6,583 1,134 6,184 (including children) 594
2004 14,976 810 9,485 (including children) 457

Sources: The total numbers of shifts and the numbers of adoptions stem from Statistics
Denmark (Statistiske Efterretninger); the numbers of declarations have been supplied by
the Ministry of Integration and the numbers of persons included in the naturalisation acts
stem from the acts (accessible via the website of the Parliament: www.ft.dk)

especially for applicants without a Danish school education who would
have to complete a language course. This problem could, however, to a
large extent have been solved as time went by and applicants finished
their courses, but with the 2005 requirements the prospects are no
longer the same. Many immigrants have no ties to the labour market
and the required language skills are now set so high that certain
groups may be unable to fulfil them — even if they do their utmost. No
groups are generally exempted from the tests; unlike before, all applica-
tions for exemption shall now be submitted to the Parliamentary
Standing Committee on Nationality that makes its decisions in camera.
The Committee’s practice in respect of granting exemption from the
language requirements became much more restrictive during the last
year. In 2004, the Committee refused to grant Danish nationality to
168 persons on the ground of insufficient skills in the Danish lan-
guage etc. due to physical or mental illness; 107 persons were ex-
empted from the language requirement. Thus, in 2004, exemption
from the language requirement was granted in approximately 39 per
cent of the cases referred to the Committee. However, in February
2005 at the first meeting in the present Committee on Nationality,
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Table 3.3: Refusals of naturalisation in Denmark (including dropped cases)

Reason for refusal 1999 2000 2001 2002 2003 2004
Has not issued solemn declaration

(see 2002 Circular para. 2, 20, 23 and 24) 129 261 153
Unwilling to renounce a former nationality 2 6 6 6 12 18

Residence period too short or no residence in 70 222 246 962 716 592
Denmark

Age requirement not fulfilled 3 13 14 7 9 13
Committed crimes 358 516 489 551 460 555
Due public debt 230 168 276 191 142 159
Lack of Danish language proficiency 537 840 778 504 2507 1632
Shelved cases (left the country, disappeared, 218 169 187 133 143
dead)

Total 1200 1983 1978 2537 4107 3122

Source: Ministry of Integration

which was set up after the last election, it was decided to tighten the in-
terpretation of the exemption rules. The result was that in the period
from 17 March to 30 September 2005, 209 persons had their applica-
tions turned down and only fourteen were granted dispensation from
the language requirement, meaning that dispensation was only granted
in 6 per cent of the cases.* In future, even fewer persons may be
granted exemption, since applicants suffering from PTSD have been
excluded from being granted exemption (due to this disorder).

The Committee’s restrictiveness is also illustrated by its practice re-
garding stateless applicants. In 2002, applications from 74 stateless
persons were presented to the Committee, which decided that the ap-
plicants’ Danish language skills constituted a hindrance to naturalisa-
tion in 21 cases. In 2003, 74 cases were presented to the Committee
and in 53 of these cases exemption from the language requirements
was rejected. In 2004, fourteen applicants out of 25 had their applica-
tions for exemption from the language requirements rejected.>®

There are no Danish statistics on cases of dual nationality. Refugees
and immigrants from countries where release from nationality is im-
possible or very difficult are not required to renounce their previous
nationality. The Ministry of Integration has drawn up a list of such
countries (up to 20). In practice, a large number of applicants are ex-
empted from the requirement of renunciation of a former nationality,
maybe up to 40 per cent.>’

Denmark has only a small net immigration. In 2004, the number of
persons who immigrated to Denmark was 49,859 while the number of
emigrants was 45,017. Among the immigrants were 17,737 Danish na-
tionals, while 20,741 Danish nationals emigrated.
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3.3.3 Special categories and quasi-citizenship

Since 1776, Danish nationality law has applied to all parts of the Dan-
ish realm (see the Nationality Act, sect. 14). All Danish nationals have
the same kind of nationality regardless of whether they are born in
Denmark, the Faroe Islands or Greenland. There are no specific statis-
tics for different parts of the realm.

As to quasi-citizenship, such a status is not a familiar concept within
Danish nationality law. However, a few Icelandic nationals (at the most
37 people) have a similar status: the Danish Constitutional Act, sect.
87, states, that nationals of Iceland who are equal in rights to Danish
nationals in accordance with the Act to Repeal the Act on the Danish-
Icelandic Federation (Act No. 205 of 16 May 1950) retain the constitu-
tional rights tied to Danish nationality. Thus, said Icelandic nationals
may during residence in Denmark enjoy voting rights for national elec-
tions and other rights guaranteed by the Constitution for Danish na-
tionals.

This special status was created when Iceland gained independence
in 1918 (see the Act No. 19 of 30 November 1918 on the Danish-Icelan-
dic Federation). After the Federation had been brought to an end, it
was decided by Act No. 205 of 16 May 1950 that Icelandic nationals
with habitual residence in Denmark on 6 March 1946 or during the
preceding ten years retained the right to live or take up residence in
Denmark and there enjoy equal rights with Danish nationals.

3.3.4 |Institutional arrangements

3.3.4.1 The legislative process

Like most European democracies, Denmark has a tripartition of power:
the legislative, executive and judicial branches (see sect. 3 of the Consti-
tutional Act of Denmark (1953)). The legislative authority is conjointly
vested in the King (the government) and the Parliament (the Folke-
ting). The only constitutional provision on acquisition of nationality is
sect. 44 (1), according to which ‘no alien shall be naturalised except by
statute’, instituted by the first Danish Constitution (1849). The idea
was to transfer the competence of granting indfodsret from the (former)
sovereign King to the King and the Parliament (the legislature). As al-
ready mentioned, the model for the rule was a similar provision in the
Belgian Constitution. The Constituent Assembly considered such a
provision to be rooted in ‘general constitutional concepts’. The aim was
to prevent the King (the administration) from being the sole grant-
awarding authority; instead, the legislature should grant naturalisation
either by a general or a personal (singular) act. There was no further
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indication as to how the legislature should deal with naturalisation
matters.

When the new Parliament (the Rigsdag) read the first bill on naturali-
sation (of ten applicants), there were different opinions on the proce-
dure to be followed. The Three-Year War and the national division be-
tween the supporters of the Eider policy and the united monarchy (hel-
stats-) policy influenced the debate; among other things it was
discussed whether nationals from the Nordic countries and nationals
from Germany should be dealt with in the same way.

A practice soon developed, however, according to which the Ministry
responsible for the indfadsret-legislation (under the June Constitution
the Ministry of the Interior) drafted bills on naturalisation including
applicants whom the Ministry presumed fulfilled the legislature’s re-
quirements for naturalisation. At first, it was assumed that the 1776
Act’s conditions on acquisition based on special achievement for the
country should be taken into consideration, but in practice affiliation to
‘the people’ became decisive. Among the crucial elements from the be-
ginning was knowledge of the Danish language; in addition, a long
period of residence on the state territory and good conduct were neces-
sary preconditions. A bill on naturalisation contained the names of the
individual applicants, small biographies and information as to whether
the local authorities could recommend their naturalisation. Over time,
general guidelines from the Parliament to the Ministry were given in
the form of circulars,?®* and personal sensitive information regarding
the applicants was removed from the bills.?3

Bills on naturalisation are, like other bills, subject to three readings
in the Chamber. After the first reading, the bill is referred to a commit-
tee, which since 1953 has been the Standing Committee on Nationality
(the Indfodsretsudvalg) composed of 17 Members of Parliament repre-
senting the major parties. The Standing Committee on Nationality
may receive confidential information on the applicants’ conduct, lan-
guage ability etc. and ask questions of the relevant minister. When the
Committee has dealt with the bill, it submits a report to the Parlia-
ment. Traditionally, as practice developed, the Parliament felt a kind of
obligation to grant nationality to all persons included in a bill on natur-
alisation,* but since the late 1980s, this practice changed and several
amendments for exclusion of certain applicants from the bills have, as
already mentioned, become a common feature of the committee report.
This may, however, now change as it appears from the introduction to
the 2005 agreement that the political parties behind the agreement,
which includes the Danish People’s Party, will (now) vote on the gov-
ernment’s bill on naturalisation.®

Over the course of time, an increasing number of foreigners have
applied for naturalisation. From 1 January 1850 to 31 December 1914, a
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number of 11,495 foreigners were naturalised,>® which is less than the
number of naturalised persons within each year from 1999 to 2004
(except for 2003). It is evident that it is no longer possible for the
Standing Committee on Nationality to deal with each applicant’s case.
The examination is left to the relevant ministry, now the Ministry of In-
tegration. However, doubtful cases are referred to the Committee,
which decides whether an applicant is to be included in a bill.

In general, the legislative naturalisation process is out of step with
present day conditions. The naturalisation criteria, which were earlier
agreed upon by the members of the Standing Committee, have now
been decided by three of the Parliament’s seven political parties. There
is no in-depth public discussion on the criteria in Parliament. Appli-
cants who fulfil the criteria may count on being naturalised, but they
have no legal guarantee; the criteria may be amended at relatively short
intervals and even retroactively, and there is no accessible regulation
on doubtful cases and exemptions from the general criteria, which
seems inconsistent with the rule of law (Ersbell 1997: 202). It has been
the general perception, as naturalisation is based on the discretion of
the Parliament, that no one has a right to Danish nationality. In princi-
ple, there are no restraints on the Parliament’s and the Standing Com-
mittee’s discretionary powers other than the limitations which follow
from international agreements and conventions ratified by Denmark
(Kleis & Beckman 2004: 106). During the reading of the bills there
has been division in Parliament, causing much discussion, often dur-
ing all three readings. The legislative treatment of the naturalisation
cases leads to delays for even obvious cases — as most of the cases
are” In general, it is detrimental to the applicants’ protection of due
process, while lacking in possibilities for appeal 3®

A more up-to-date arrangement might be brought about in three dif-
ferent ways. For several reasons the best solution would be to repeal
the Constitution’s sect. 44 (1), however amending the Danish Constitu-
tion is very difficult. The Constitutional Act’s sect. 88 firstly requires
that Parliament pass a bill for the purpose of a new constitutional pro-
vision; secondly, that writs shall be issued for the election of a new Par-
liament and that the bill shall be passed un-amended by the new Par-
liament; subsequently, the bill shall, within six months after its final
passage, be submitted to the electors for approval or rejection by direct
voting. In order for the bill to come into force it is required that a ma-
jority of those taking part in the voting and at least 40 per cent of the
electorate vote in favour of the bill. The last requirement is considered
particularly difficult to fulfil.3®

Another solution may be to adopt a general act on naturalisation,
authorising the administration to grant naturalisation by entitlement if
and when the conditions in the act are met. In order to comply with
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the Constitutional Act, such an act must contain completely distinct
naturalisation criteria. The text must not leave any room for discretion-
ary administrative decisions and must not include vague clauses. The
only task which may be left to the administration is to ascertain
whether the applicants meet the act’s criteria whereby they will have
acquired nationality (directly) ‘by statute’. Consequently, (discretionary)
decisions on dispensation from the general criteria must still rest with
the legislature. The adoption of such a general act on naturalisation by
entitlement was discussed in Parliament at the beginning of the twen-
tieth century. Recently, a similar proposal has been advocated in the
Danish literature (Koch 1999: 35), but it is at present rather unlikely
that the Parliament will vote for this solution.

However, some members of Parliament, the Social Liberals, have
suggested a third solution, the adoption of a general act on naturalisa-
tion containing the naturalisation criteria while still leaving the compe-
tence of granting naturalisation to Parliament. While such a procedure
would ensure an open parliamentary debate on the criteria and allow
the participation of all Members of Parliament it would not solve the
problems of delays, lack of review possibilities, etc. And the proposal
has not gained support in Parliament; the view being that as long as
Parliament (in principle) can naturalise on the basis of different criteria
each time a bill is to be passed, it is useless to adopt a general law con-
taining the naturalisation criteria.

Under the present system, the police receive application forms and
check formalities, e.g. whether they have been correctly filled in and all
the required documentation has been submitted.* Thereafter, the indi-
vidual cases are sent to the Ministry of Integration, which after a wait-
ing period of sixteen to eighteen months checks whether the naturali-
sation criteria are met and, if so, it includes the applicants in a bill on
naturalisation. Such bills are introduced in Parliament in April and Oc-
tober; the reading of the bills normally takes two to three months, and
after their adoption the Ministry of Integration will notify the persons
included and send them proof of their Danish nationality. Persons
whose naturalisation is conditioned by their release from a former na-
tionality will receive proof of their Danish nationality only after they
have documented their release. The Presidium of the Parliament has
decided to invite new Danish nationals to an official welcoming cele-
bration; on 26 March 2006 a nationality day was arranged in Parlia-
ment for all new nationals naturalised during the preceding year.
Thereafter, it will be decided whether or not to make such a celebration
a traditional practice.*'

The (general) Act on Danish Nationality (1950) was adopted and is
amended in the same way as other acts, and as with many other (gen-
eral) acts, there will normally be a hearing procedure among different
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ministries, institutions and organisations before the bill's introduction
in Parliament.

3.3.4.2 The process of implementation

While the Ministry of Integration and the Parliament (and the police)
share responsibility for the implementation of the rules on naturalisa-
tion of foreigners, the Ministry of Integration alone is responsible for
decisions about whether a Danish national with permanent residence
abroad may keep his or her Danish nationality (sect. 8 (1)) and for mak-
ing decisions on release from Danish nationality (sect. 9).

Regional authorities like the county governor, the Prefect of Copen-
hagen, the High Commissioner of the Faroe Islands and the High
Commissioner of Greenland are responsible for the implementation of
the provisions on acquisition of nationality by declaration (by entitle-
ment, see sects. 3 and 4). Persons entitled to Danish nationality may
submit a declaration to these authorities, and once a declaration is re-
ceived it cannot be withdrawn. If the conditions specified in the rele-
vant provision of the Nationality Act are met by the date on which the
declaration is received, nationality is acquired and effective from that
date, and a nationality certificate is subsequently issued to the declar-
ant person. The process of implementation shall, in principle, be uni-
form, as the Constitution’s sect. 44 (1), as mentioned earlier, leaves no
room for discretionary decisions; the task of the authorities is merely
to ascertain whether the unambiguously formulated conditions are
met, in which case nationality is acquired ex lege (by statute).

The competence to make decisions on deprivation of nationality due
to fraudulent conduct during the procedure of acquisition of Danish
nationality (sect. 8 A) or due to violation of part 12 and 13 of the Danish
Criminal Code (sect. 8 B) lies with the courts of justice (normally the
district court where the person concerned lives or resides). It is up to
the prosecutor, at the request of the Ministry of Integration, to institute
proceedings for deprivation of nationality. Proceedings are governed by
the rules for the administration of criminal justice.

The Ministry of Integration has published information on the condi-
tions for acquisition and loss of nationality etc. Such information is
also accessible on the Ministry’s homepage, which furthermore con-
tains the answers to frequently asked questions on nationality (in Dan-
ish and English), but there are no public outreach programs encoura-
ging immigrants to naturalise (or expatriates to reclaim Danish nation-
ality).

While as a rule the legislature’s decisions on naturalisation cannot
be appealed, the regional authorities’ decisions may be appealed to the
Ministry of Integration and the Ministry’s decisions may be brought
before the Parliamentary Ombudsman and/or a court of justice.
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3.4 Conclusions

Denmark was originally a rather typical nation-state consisting of sev-
eral entities; however, after having been defeated in its wars, Denmark
had lost most of its territories. In the nineteenth century, Denmark
evolved into a homogeneous nation-state with a political culture and
identity based on an interaction between language, people, nation and
state (Jstergaard 2000: 143). It has been pointed out that Danish na-
tional identity and political culture combine features of what is often
referred to as East European integral nationalism typical of smaller, re-
cently independent nation-states and the patriotic concept of citizen-
ship in the older West European state nations, and that the explanation
for this apparent paradox is that Denmark belongs to both families
(Dstergaard 2000: 144).

Danish nationality policy should be seen in a broad historical per-
spective including Denmark’s geopolitical position. When it comes to
the naturalisation of foreigners, Denmark has pursued a more exclu-
sive policy than its Nordic neighbouring states, especially by setting up
requirements for longer periods of habitual residence in its territory.
Historically, during parliamentary debate on nationality issues it has
been indicated that Denmark has had an immigration different from
the other Nordic countries. One of the reasons may have been that the
Danish capital is located at the edge of Denmark very close to Sweden.
For instance, around the beginning of the First World War, Members
of Parliament were concerned about the fact that ten times as many
Swedish nationals moved to and were naturalised in Denmark, com-
pared with Danish nationals who moved to and were naturalised in
Sweden. They argued for more restrictive naturalisation criteria assert-
ing that the Swedish applicants were motivated by the Danish social
welfare system, although the Minister for the Interior suggested that
the attractive Danish capital close to the Swedish hinterland could be
part of the explanation. An even more influential factor has probably
been the fact that the only neighbouring country connected to Den-
mark is Germany, which historically has had a strong influence on
Denmark, and for a long time immigrants from Germany formed an-
other major part of the applicants for naturalisation.

During the last decades another influential factor may have been
that the legislature has continuously demonstrated that it is divided on
matters of immigration and nationality; this disagreement may curb
any interest in a reform of the more than fifty-year-old nationality act.
However, first and foremost, the party composition of the legislature
during these last decades seems to have been decisive. The Social De-
mocrats have not been able to agree on a common immigration policy,
and the leaders of the party have been weakened by this internal dis-
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agreement. In their turn, the Danish People’s Party has succeeded in
carrying through the policy which members of the Party have advo-
cated since the party came into existence, and it has been implemented
to a large extent while the Danish People’s Party has acted as a sup-
porting party to the Liberal-Conservative government. In this course,
many former social democratic voters have voted for the Danish Peo-
ple’s Party. The Social Democrats have during the last years not had
much political influence. The newly elected chairman of the party has
promised to ‘work the government out of office’ by coming to terms
with it, but as long as the government’s policy is carried out with the
support of the Danish People’s Party, the Social Democrats’ influence
may be limited to concessions.

As matters stand, the present Act on Danish Nationality dates from
1950 and no regular reform has been discussed — in spite of the in-
creasing immigration to Denmark and an almost comparable Danish
emigration. On the contrary, while other countries tend to tolerate dual
nationality, Denmark stands firm on its traditional opposition to this
status,** and while other countries tend to replace discretionary natura-
lisation by entitlement to nationality for certain groups, Denmark has
repealed its traditional provision granting second generations of immi-
grant descent a right to Danish nationality.

Thus, while Denmark had a nationality law in line with many other
European and especially the Nordic countries in the twentieth century,
this has changed — not only due to the tougher criteria for acquisition
and loss of nationality, but maybe even more because some of the other
countries have provided easier access to their nationality. Insofar as
there has been a converging development this can to some extent be
traced to international agreements and conventions, which have set
some standards as well as some limitations.

Over the last years, there has not been a general perception of the
right to a nationality as a means of integrating foreigners into the social
and political life of Denmark or as a desirable goal in itself. Instead,
the strengthening of the criteria for acquisition of nationality has been
seen as a means of fulfilling the visions and strategies of the govern-
ment regarding the integration of foreigners. The abolition of (non-
Nordic) second-generation immigrant descendants’ rights to Danish
nationality is aimed at ensuring ‘that the possibility of acquisition by
declaration cannot be used in situations where the persons concerned
have had their habitual residence in another country as children, dur-
ing the most important years for integration’. Based on a presumption
of immigrants’ desires to acquire Danish nationality under certain con-
ditions, the achievement of Danish nationality has been seen as an in-
centive for them to comply with the sharpened requirements on con-
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duct, Danish language abilities etc.; thus, (a better) integration is seen
as a kind of quid pro quo for the acquisition of nationality.

Furthermore some politicians have used the traditional interpreta-
tion of the constitutional provision on foreigners’ acquisition of nation-
ality by statute to justify repealing the second generation immigrant
descendants’ right to nationality in a way that seems to be unfounded.
When the constitution of 1849 was adopted, it was the general idea
that persons born and brought up in Denmark were ‘Danish’ as a mat-
ter of fact. Repealing their entitlement to nationality seems to be out of

line with both past and present considerations towards integration.

Chronological table of major reforms in Danish nationality law since 1945

Date

Document

Content of change

27 May 1950

24 March 1952

5 June 1953

23 June 1956

6 June 1968

11 December 1968

29 March 1978

21 May 1981

1 June 1983

Act No. 252 on Danish Nationality
(Lov om dansk indfgdsret), in
force, since 1 January 1951
Circular No. 51 on naturalisation
(Cirkuleere vedrerende meddelelse
af dansk indfedsret )
Constitutional Act No. 169
(Danmarks Riges Grundlov) in
force

Circular No.108 on naturalisation
(Cirkuleere vedrerende andring af
indenrigsministeriets cirkuleere af
24. marts 1952 om meddelelse af
dansk indfedsret)

Circular No. 126 on naturalisation
(Cirkuleere om meddelelse af dansk
indfgdsret (naturalisation))

Act No. 399 amending the 1950
Law (Lov om endring af lov om
dansk indfadsret)

Act No. 117 amending the 1950
law (Lov om andring af lov om
indfgdsret)

Circular No. 77 on naturalisation
(Cirkuleere om meddelelse af dansk
indfgdsret (naturalisation))

Circular No. 69 on naturalisation
(Cirkuleere om meddelelse af dansk

Gender equality; facilitated access
to nationality for Nordic nationals.

Normal residence requirement
reduced from 15 to 10 years (7 for
Nordic nationals).

Sect. 44 (1) maintaining the former
Constitution's sect. 50 (1) stating
that 'No alien shall be naturalised
except by statute'.

Residence requirement for adopted
children of school age 1) years;
less for pre-schoolers.

Normal residence requirement
reduced to 7 years (3 years for
Nordic nationals); eased conduct
rules.

Persons between 21 and 23
entitled to nationality, if they had
resided in Denmark for 5 years
before the age of 16 and
permanently between the age of 16
and 21.

Gender equality as to transfer of
nationality to children in wedlock;
nationality by declaration for
adopted children under 7 years.
Gender equality as to facilitated
naturalisation for spouses (3 years
of marriage, 4 years of co-
habitation in Denmark); residence
for Nordic nationals 2 years.
Tightening language requirement;
elaborating residence rules as to
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Date Document Content of change

indfgdsret (naturalisation)) socialisation-based acquisition.
4 June 1986 Act No. 326 amending the 1950  Automatic acquisition by adoption

2 February 1990

18 March 1991

6 February 1992

21 December 1994

2 April 1997

3 October 1997

23 December 1998

16 June 1999

29 December 1999

5 April 2002

6 June 2002

law (Lov om aendring af lov om
indfedsret)

Circular No. 17 on naturalisation
(Cirkuleere om dansk indfgdsret
(naturalisation))

Act No. 159 amending the 1950
law (Lov om aendring af lov om
indfadsret)

Circular No. 11077 on
naturalisation (Cirkuleere om dansk
indfedsret ved naturalisation)

Act No. 1097 amending the 1950
Law (Lov om indfedsrets
meddelelse og om andring af lov
om dansk indfedsret)

Act No. 233 amending the 1950
Law (Lov om aendring af
adoptionsloven, indfgdsretsloven
og navneloven)

Circular No. 132 on naturalisation
(Cirkuleere om dansk indfedsret
ved naturalisation)

Act No. 1018 amending the 1950
Law (Lov om endring af (bl.a.) lov
om dansk indfedsret)

Circular No. 90 on naturalisation
(Cirkuleere om dansk indfedsret
ved naturalisation)

Act No. 1102 amending the 1950
Law (Lov om endring af lov om
indfgdsret)

Act No. 193 amending the 1950
Law (Lov om aendring af
indfedsretsloven og
udlendingeloven)

Act No. 366 amending the 1950
Law (Lov om aendring af
indfedsretsloven)

for children under 12 years.

More explicit conditions for
naturalisation.

Fee for discretionary naturalisation.

Right to naturalisation for a
stateless child born and residing in
Denmark.

Statutory basis for naturalisation
fee of 1000 Danish Crowns
(approximately 135 Euro);
information on applicants may be
collected by authorities.
Ratification of Hague Convention
on the Protection of Children and
Cooperation in Respect of
Intercountry Adoption (1993).
Elaborating requirements, among
others by stating that residence
periods shall be counted from the
granting of a permanent residence
permit (already in practice for
some years).

Ratification of the European
Convention on Nationality (1997):
Equal rights to children born in and
out of wedlock, with the exception
of children born abroad; equal
rights to adopted and biological
children; prevention of
statelessness.

Relaxed calculation of residence
period; stateless persons 6 years;
'princess rule'; disadvantaged
groups exempted from language
requirement.

Second generation's entitlement to
nationality conditional on absence
of criminal record.

Loss of nationality due to fraud.

A marriage contracted by a person
already married has no conse-
quences regarding nationality.
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Date

Document

Content of change

12 June 2002

Circular No. 55 on naturalisation
(Cirkulaereskrivelse om nye
retningslinier for optagelse pa
lovforslag om indfedsrets
meddelelse)

Oath of loyalty; increased
residence requirements (normally
9 years); strengthened rules on
conduct, debts and language
(formal certification, knowledge of
society, culture and history,
repealed exception for the elderly).

8 December 2005

5 May 2004 Act No. 317 amending the 1950  Repealed second generation's
Law (Lov om andring af lov om  entitlement to nationality, with the
indfedsret) exception of Nordic nationals;

introduced loss of nationality due
to conviction of crimes directed
against the vital interests of the
state.

7 June 2004 Consolidated Act No. 422 on

Danish Nationality
(Bekendtggrelse af lov om dansk
indfedsret)

Circular No 9 of 12 January on
Naturalisation
(Cirkuleereskrivelse nr. 9 af 12.
januar 2006 om naturalisation)

Declaration on (absence of) crimes
against the state, strengthened
rules on conduct and language,
naturalisation test, self-support (no
reliance on social benefits for more
than one year out of five); no
exemption from language
requirements for those with PTSD.

Notes

In addition, the state comprised the Atlantic dependencies of Iceland, the Faroe
Islands and Greenland plus colonies in the West Indies, West Africa and India.

The so-called Bancroft Treaties (1868-1874) between the United States and a number
of other states illustrate another effort to solve the problems connected to migration
and naturalisation. The important consideration was to achieve an arrangement for
the migrants’ military obligations making it possible for the state of emigration to
consider the naturalisation lapsed if an emigrant returned to his native country. A
Danish-American convention in this respect was signed 20 July 1872.

Letter of 18 September 1875 (1332/1875) to the Ministry of Foreign Affairs (Larsen
1948b: 47).

Provisional draft of a legislation as uniform as possible for Denmark and Sweden
concerning acquisition and loss of nationality (Forelobigt udkast til en saa vidt muligt
ensartet Lovgivning for Danmark og Sverige angaaende Erhvervelse og Fortabelse af Stats-
borgerret) (1888).

Draft Law on Acquisition and Loss of Nationality, prepared by commissioners for
Denmark, Sweden and Norway (Udkast til Lov om Erhvervelse og Tab af Statsborgerret,
udarbejdet af Kommitterede for Danmark, Sverige og Norge) (1890).

New draft nationality laws, prepared by delegates from Denmark, Norway and
Sweden, 1921 (Udkast til nye Statsborgerretslove, udarbejdede af Delegerede for
Danmark, Norge og Sverige, 1921).



146 EVA ERSBOLL

7 The general residence period suggested in the Norwegian and Swedish draft Acts
was five years.

8 Report including new draft nationality laws for Denmark, Norway and Sweden,
prepared by delegates from the three countries. (Betenkning med udkast til nye
statsborgerretslove for Danmark, Norge og Sverige, afgivet af delegerede for de tre
lande) (1949).

9 According to the bill, it was a precondition for deprivation of nationality that said
person had been sentenced to imprisonment for at least one year. The proposal on
expatriation had its background in situations of treason during the Second World
War, but was rejected by Parliament for several reasons.

10 By limiting the age to twelve, it was intended to secure that the declaring person had
attended Danish school for a period of two to three years.

11 On 21 December 1950, Denmark, Norway and Sweden agreed to implement the
provisions mentioned under A-C.

12 The Convention was ratified by Denmark ten years later.

13 The provision should fulfil the requirements in art. 1 of the 1961 Convention as to a
contracting state’s granting of its nationality to persons born on its territory who
would otherwise be stateless, see art. 1 (1) (b) and 1 (2). It comprised any foreigner
born on the state territory, as it was often difficult to prove whether a person was
stateless or not.

14 It was only in 1986 that the provision changed in order to grant foreign adopted
children Danish nationality automatically by virtue of the adoption order.

15 Act No. 233 of 2 April 1997.

16 Act No. 1018 of 23 December 1998.

17 Act No. 1102 of 29 December 1999.

18 The proposal was based on a new Nordic Agreement on Nationality (of 14 January
2002).

19 See Act No. 193 of 5 April 2002.

20 Problematic with respect to an effective implementation of the entitlement to
nationality (for persons who fulfil the 1961 Convention’s requirements) is that it has
not found expression in any Danish regulation, including the new 2005 agreement,
see below.

21 A general facilitated acquisition of nationality for second and third generations of
immigrant descent seems to be lacking, insofar as persons belonging to these groups
can only be granted naturalisation independently at the age of eighteen where many
of them will fulfil the normal residence requirement of nine years and no further
facilitation will thus apply (generally speaking).

22 See the 1997 Convention, art. 7 recognising deprivation of nationality without
creating statelessness in cases of conduct seriously prejudicial to the vital interest of
the state party (including treason and other activities directed against the vital
interests of the state but not criminal offences of a general nature according to the
explanatory report).

23 ‘The Liberals’ programme (Time for change)’.

24 The spokesman has often referred to the Constitution and the naturalisation
requirements decided by the first parliamentary committee on nationality and the
1776 Act stating that the children of the country should enjoy the bread of the
country.

25 There are other intensifications, i.e., any fine for violation of the Criminal Act’s
chapters 12 and 13 incur a waiting period of 6 years, and imprisonment of up to 60
days for such violations leads to a waiting period of 12 years from when the sentence
is served.
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26

27

28
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30

31

32

33

34

35

36

37

38

39

Letter of 20 January 2006 to the Rehabilitation and Research Centre for Torture
Victims.

The number of people included in the two or three annual naturalisation acts does
not correspond to the total number of shifts to Danish nationality, as naturalisation
by statute in many cases is made conditional on the applicant’s release from a
former nationality by a certain day (typically by two years), and in practice,
naturalisation will only take place if and when the applicant is released from the
former nationality. Furthermore, it should be noted that the number of children
naturalised together with their parents has only since 1996 been mentioned in the
general notes to the bills.

The statistics are estimated numbers of acquisition by adoption. From 1990 the
numbers cover adopted children under the age of twelve to whom Danish nationality
since 1986 is normally transferred automatically by the adoption order. Statistics
before 1990 cover adopted children under the age of fourteen and some of them,
probably less than 5 per year, may have acquired Danish nationality by declaration
and should in principle not be counted in this column.
www.ft.dk/samling/20051/almdel/IFU/spm/2/svar/endeligt/20051114 /index.htm
(Reply to question 2 of 13 October 2005).
www.ft.dk/Samling/20031/udvbilag/IFU/Almdel_bilagyr.htm (Reply to question 6 of
18 February 2004).

See Official Norwegian Reports (Norges offentlige utredninger) (NOU) 2000:32, Law
on Acquisition and Loss of Nationality (Lov om erhverv og tap av norsk statsborgerskap),
p- 79. See further the introduction to the Danish 2005 agreement where it is stated
that the agreement parties have decided to initiate an analysis as to the possibilities
of adjusting practice with a view to reduce (the number of cases of) dual nationality.
Only recently have all the criteria been published; until 1997 the more detailed
guidelines were contained in a confidential ‘office circular’.

At present, the applicants’ name, municipality, year of birth, country of origin and
former nationality are published in the bills on naturalisation. Confident information
as to residence, language abilities, public debt and possible punishable acts are given
to the Parliamentary Standing Committee on Nationality.

For a long period there were amendments to include additional applicants, but the
only applicants to be excluded would be those who had died or withdrawn their
application.

So far, the Danish People’s Party has proposed amendments, which could not be
agreed upon, and the Party was not put under an obligation to vote for the
government’s bill. In future, the only amendments for exclusion to be expected will
be the Minister for Integration’s own amendments concerning applicants whose
conditions have changed in the period between their inclusion in the bill and its
reading in Parliament.

Alphabetic list of names of persons naturalised in the years 1850-1915, drawn up by
the Ministry of the Interior (1916).

Under all circumstances applicants who fulfil the criteria after a bill has been
introduced will have to wait at least half a year for another bill to be introduced (as
only two bills are introduced per year, one in spring and one in autumn).

As a consequence of the Constitution’s sect. 44 (1), Denmark has made a reservation
to the European Convention on Nationality, art. 12 on the right to an administrative
or judicial review. In the reservation it states that the legislature grants naturalisation
and as the legislature is not bound by the general rules of administrative law, no
rights exist for an administrative review. Nothing is mentioned regarding the
possibilities of judicial review, which cannot be totally excluded.

Since 1849, the Constitution has only been (substantially) amended four times.
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40 As it has not been discussed whether to transfer this task from the police to other
local authorities; however this question seems likely to be raised with an amendment
of the present naturalisation system.

41 The initiative comes from the Social Liberals following American and Canadian
models.

42 The new Minister for Integration, in a newspaper article of 6 April 2005, declared
that nationality is not a ‘grab-bag’, and that the answer to globalisation is not that
anybody can have a wallet full of different passports; nationality means something
and it is important to avoid that a person, through dual nationality, has for instance
electoral rights in more than one country. Nationality should be chosen by ‘the
heart’.
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4 Finland

Jessica Fagerlund

4.1 Introduction

In January 2003, the city of Turku, honoured, as the first city in Fin-
land, the new Finnish nationals by inviting them to a nationality party
(Anon 2005). This celebration can be seen as an effort to strengthen
the feeling of kinship for the new Finnish nationals, and the intention
was to make a tradition out of this celebration. This comes as a timely
encouragement for all those immigrants wishing to become natura-
lised in Finland at a time when Finland is introducing somewhat stric-
ter requirements for the acquisition of Finnish nationality.

Finland adopted a new Nationality Act in 2003. The main principles
embedded in the Act are the acceptance of multiple nationality, preven-
tion of statelessness and gender equality. The provisions for naturalisa-
tion have become more detailed and new modes of acquisition for cer-
tain groups of persons have been introduced.

Finnish nationality law has traditionally been based on the principle
of ius sanguinis while ius soli has had a limited application in Finnish
legislation. Children acquire Finnish nationality at birth as a conse-
quence of their parents’ Finnish nationality. Men and women are
placed in an almost equal position, as a child will acquire Finnish na-
tionality both from a Finnish mother and a Finnish father. Acquisition
at birth of a parent’s nationality is automatic in all cases except when
the child is born abroad, out of wedlock, by a Finnish father and a for-
eign mother. An occasion of ius sanguinis after birth is at hand when
a child is born out of wedlock by a Finnish father and a foreign mother
and the parents later get married; then the child will automatically ac-
quire Finnish nationality through the parents’ marriage.

Tus soli practices for certain children born in Finland have evolved as
the Finnish nationality legislation has developed and the prevention of
statelessness has become an important consideration within nationality
law. Foundlings and other children whose nationality is unknown or
who cannot acquire their parents’ nationality acquire Finnish national-
ity automatically at birth.

Finland has traditionally held a critical position as regards multiple
nationality, but as the international trend lately has been moving to-
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wards a more positive attitude to the acceptance of multiple nationality,
Finland has consequently revised its position on the matter. On 1 June
2003, when the new Nationality Act came into force, toleration of mul-
tiple nationality was introduced as a major principle. A Finnish na-
tional acquiring a second nationality no longer automatically loses his
or her Finnish nationality. Nor is it a requirement for a foreign na-
tional who acquires Finnish nationality to renounce his or her former
nationality. Before this change came about the principal rule was that
anyone acquiring a second nationality automatically lost his or her Fin-
nish nationality, and a condition for acquisition of Finnish nationality
was that any other nationality was renounced.

Gender equality has gradually been introduced into Finnish national-
ity law. Since 1968, a foreign woman will no longer automatically ac-
quire her Finnish husband’s nationality upon marriage. As of today
women and men have an almost equal position in nationality matters,
as explained above.

Discretionary naturalisation, i.e., acquisition by application, is the
main mode of acquisition of Finnish nationality for persons who have
not acquired Finnish nationality as a consequence of the ius sanguinis
or ius soli principles. The barrier for acquiring Finnish nationality by
discretionary naturalisation cannot be considered as exceptionally high,
even though the normal residence requirement in the new Act was
raised from five to six years of continuous residence in Finland. In con-
trast to the old Nationality Act, the requirement for a guaranteed liveli-
hood was abolished in the new Act and language proficiency has been
specifically included.

A number of exceptions apply with regard to the conditions for dis-
cretionary naturalisation, in particular as far as the required period of
residence in Finland is concerned. Groups to whom exceptions apply
are refugees, stateless persons, spouses, former Finnish nationals, Nor-
dic nationals, co-applicants and children of Finnish nationals.

Finnish nationality can also be acquired by declaration. This possibi-
lity applies to certain groups of persons under specific conditions, e.g.,
former Finnish nationals, Nordic nationals and young persons who
have lived in Finland for a long time.

Finnish nationality may be lost for a limited number of reasons, but
it is noteworthy that Finnish nationality may never be lost if such loss
would lead to statelessness. False or misleading information given in
order to acquire Finnish nationality may lead to the loss of Finnish na-
tionality for a main applicant as well as for a co-applicant child.
Furthermore, a person may lose his or her Finnish nationality if it is
granted on the basis of the father’s nationality and paternity is later an-
nulled. A person will also automatically lose his or her Finnish nation-
ality upon turning 22 years of age, if he or she has insufficient connec-
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tion to Finland. Finally, a child who has acquired Finnish nationality as
a foundling or as a person with an unclear nationality automatically
loses his or her Finnish nationality if his or her foreign nationality is
established before he or she turns five years of age.

The rules on acquisition and loss of nationality that apply to na-
tionals living in Finland also apply to expatriates, if not stated other-
wise in the law. Loss of Finnish nationality at the age of 22 due to in-
sufficient connection to Finland is of relevance to expatriates’ descen-
dents. Children born out of wedlock by a Finnish father and a foreign
mother are treated differently depending on whether they are born in
Finland or abroad (see above). Furthermore, spouses of expatriates do
not benefit from the favourable naturalisation rules for spouses of Fin-
nish nationals as a consequence of the requirement of at least the last
two years of habitual residence in Finland.

Nordic cooperation in the field of nationality legislation can be traced
back to the late nineteenth century. The object of the cooperation was
to harmonise the legislation and later on in the process also to place all
nationals from the Nordic countries on an as equal a footing as possi-
ble (Ersbell 2003). The abolishment of the passport requirement for
Nordic nationals travelling within the Nordic countries and the exemp-
tion from the requirement of residence, study and work permits for
Nordic nationals working, studying or taking up residence in another
Nordic country are examples of what the cooperation has accom-
plished.

The Nordic countries have agreed on reciprocal rules on facilitated
acquisition and reacquisition of nationality. The Nordic Agreement of
1950 contained rules on, e.g., reacquisition of nationality by declaration
when taking up residence again in the former state of nationality. Fin-
land acceded to the Nordic Agreement in 1969, after an introduction
of the declaration procedure in the Finnish Nationality Act of 1968 had
made the accession possible.”

The Nordic countries have tried to achieve uniformity with regard to
nationality rules since the cooperation started. However lately, there
has been a change in this approach, and the Nordic countries seem
now to be going different ways. Finland and Iceland have followed
Sweden as to full acceptance of multiple nationality, while Denmark
and Norway have stuck to the traditional principle of avoiding this sta-
tus.

The Nordic Agreement was amended in 1977, 1998 and 2002. The
last amendment was made after requests from states not in favour of
accepting multiple nationality. The amendment introduces the possibi-
lity for member states to make the loss of former nationalities a condi-
tion for acquisition of their nationality.
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The Province of Aland is a region of specific interest with regard to
nationality matters in Finland. This province consists of a group of
about 6,500 islands, located in the Baltic Sea, between Finland and
Sweden. The province was subject to a territorial conflict between Swe-
den and Finland after Finland’s independence from Russia in 1917.
Both countries wished to have Aland as part of their territory. This re-
sulted in, among other things, a regional nationality for the Alanders
called ‘right of domicile’. Besides being Finnish nationals the majority
of the inhabitants of the Aland Islands also possess this right of domi-
cile. There are strict rules regulating who is in possession of this right
and who may acquire it.

4.2 Historical development
4.2.1  Nationality in Finland before independence

Finland was part of the Swedish Kingdom between the fourteenth cen-
tury and 1809. Persons residing in Finland at that time were conse-
quently subjects of the Swedish King. Persons residing within the
Swedish territory enjoyed the civil rights regulated in the Swedish Na-
tional Law Code of 1734. Moving abroad led to the loss of these rights.
Women and minor children derived their rights from their husband/
father (Rosas & Suksi 1996: 268).

At that time, only people born in Sweden or Finland could be ap-
pointed to certain governmental offices. The Swedish monarch could,
however, appoint foreigners to such offices on grounds of special
achievements for the state. This can be regarded as a first kind of nat-
uralisation arrangement (Rosas & Suksi 1996: 269).

As a result of the war between Sweden and Russia in 1808-1809),
Sweden was forced to relinquish Finland to Russia. From 1809 to
1917, Finland was an autonomous Grand Duchy within the Russian
Empire. The Russian tsar assumed the position of Grand Duke of Fin-
land, but the law applicable within the Grand Duchy was still the old
Swedish law, most notably the 1772 Constitution and the 1789 Act of
Union and Security.

It was clear from the beginning of the Grand Duchy period that
Finns had a special position compared to other subjects of the Russian
Empire. The use of the Russian, Swedish and Finnish languages, as
well as decrees and acts applicable in Finland imply that being a Fin-
nish subject was something else than being merely a Russian subject
(Jussila 1978: 7). Finns were in a sense both Russian and Finnish sub-
jects, while other subjects of the Russian governorate were merely con-
sidered subjects of the Russian Empire, and they did not enjoy civil
rights in Finland. If they wished to enjoy such rights in Finland they
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had to become naturalised Finnish citizens. Finns, on the other hand,
were not regarded as foreigners in the rest of the Russian Empire
where they enjoyed all the same privileges as any other Russian subject
(Screen 1978: 21). Foreigners who moved to Finland and became sub-
jects under the Russian Empire were at the same time guaranteed civil
rights in Finland, while foreigners moving to the territory of the Rus-
sian governorate did not automatically benefit from civil rights in the
Grand Duchy of Finland (Jussila 1978: 9).

At the end of the nineteenth century, Russian law did not recognise
nationality as a legal concept. The legislation did not talk about na-
tionals; it only mentioned subjects of the Russian Empire (Jussila
1978: 5). However, nationality was not an unknown concept for the
Russians. This is evident from the expression used by the Grand Duke
already in 1809: he referred to nationals of Finland by using the
French expression ‘citoyens de la Finlande’ when granting the regula-
tions for the Finnish Governmental Council. Furthermore, Finnish na-
tionality and naturalisation possibilities were mentioned in a number
of regulations thereafter (Rosas & Suksi 1996: 2770).

In 1858, a Decree was promulgated in Finland and Russia simulta-
neously regarding the registration in Finland of Russian subjects and
foreigners residing in Russia.” The Decree introduced a kind of natura-
lisation possibility by codifying customary procedures for the applica-
tion for civil rights in Finland. First, an individual application had to
be made to the governor. The governor gave his opinion on the applica-
tion and sent it to the Department of Economy at the Senate. After the
Department had delivered its opinion, the application was decided
upon by the Grand Duke. If the application was accepted, the applicant
was registered in the parish where he wished to reside, and he then en-
joyed most of the same rights as a Finnish subject born in Finland.
The Russian nobility did, however, not enjoy the same rights as the
Finnish nobility; instead they maintained their nobility rights in Russia
(Jussila 1978: 14f). The main rule was that if an applicant had had his
permanent residence in Finland for the last three years, had a good re-
putation, and was able to support himself he could be naturalised in
Finland. Naturalisation was extended to his wife and minor children.
Ius sanguinis was the principle followed for persons born in Finland,
but Finnish nationality was only derived from a Finnish father, not
from a Finnish mother. A Finnish national who took up residence
abroad lost his Finnish nationality (Rosas & Suksi 1996: 2770f).
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4.2.2  The first Finnish constitution and the first nationality laws of the
Republic of Finland

In 1917, Finland declared itself an independent state. The Constitution
of 1919 (Regeringsformen 1919) was its first constitution as independent
Finland. According to sect. 4, a child born by Finnish parents acquired
Finnish nationality at birth. In addition, this section provided for legis-
lation on naturalisation of foreigners. Spousal transfer of nationality
was explicitly mentioned, i.e. Finnish nationality was automatically
transferred from a Finnish man to his foreign wife upon marriage.
Transfer of nationality was not possible the other way round, meaning
that a Finnish woman could not pass her nationality to a foreign hus-
band. The President of the Republic was given the authority to grant
and to release a person from Finnish nationality (sect. 31).

The first Nationality Act®> was adopted in 1920 and regulated natura-
lisation of foreign nationals. A person who had lived for the last five
years in Finland, had a good reputation and was able to support him-
self and his family could upon application acquire Finnish nationality,
provided that he lost or was freed from his former nationality (sect. 1).
A wife and minor children would automatically acquire Finnish nation-
ality together with the husband/father (sect. 2). A person who acquired
Finnish nationality would only be regarded as a Finnish national after
he or she had taken an oath of allegiance before the county governor
(sect. 6).

The 1920 Nationality Act did not contain any provisions on loss of
nationality. Emigrated Finnish nationals consequently often ended up
with dual nationality or were not able to acquire the nationality of their
new country if the new country did not accept dual nationality. There-
fore in 1927, this Act was complemented with an Act on the Loss of
Finnish Nationality.* Acquisition of a foreign nationality when taking
up residence abroad thereafter resulted in the loss of the Finnish na-
tionality (sect. 1). A person without any close connections to Finland
also lost his or her Finnish nationality at the age of 22 (sect. 2). The
Act furthermore opened up the possibility for Finnish nationals to ap-
ply to the President for release from their Finnish nationality (sect. 4).

4.2.3 Nationality legislation in one single Act

In 1941, provisions on acquisition and loss of nationality were included
in one Act, the 1941 Act on Acquisition and Loss of Finnish National-
ity.> This Act was more detailed than its predecessors and was influ-
enced by the nationality laws of the Nordic neighbours, as well as the
1930 Hague Congress on the Codification of International Law. Preven-
tion of multiple nationality and statelessness were the principal aims
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of the Act, and the first small step towards gender equality was made:
children born out of wedlock and children born to stateless fathers ac-
quired Finnish nationality from their mother (sect. 1), and facilitated
naturalisation of foreign men marrying Finnish women was intro-
duced (sect. 4 (2)). Foundlings were, for the first time, mentioned in
the Act (sect. 2), and the oath of allegiance was finally abolished.

4.2.4 Consequences of the First and Second World Wars on nationality

The territorial adjustments made with regard to the Finnish-Russian/
Soviet border after the First World War as well as after the Winter War
1939-1940 and the Continuation War 1941-1944 had consequences for
those living in the affected area. The Peace Treaty of Tartu in 1920 had
resulted in the Petschenga area becoming part of the Finnish territory.
As a consequence, a number of Russians became residents of Finland.
The Peace Treaty of Tartu contained a provision regulating the status of
these persons, automatically making them Finnish nationals. Those
who had reached eighteen years of age could opt for keeping their Rus-
sian nationality and freely move to Russian territory. Persons who
made use of this option were not deprived of their property rights in
Petschenga (Rosas & Suksi 1996: 274).

After Finland had lost the Winter War against Russia, persons resi-
dent in the territories that in accordance with the Peace Treaty of Mos-
cow were ceded to the Soviet Union were regarded as having lost their
Finnish nationality. During the Continuation War, Finland temporarily
reacquired areas that had been occupied by the Soviet Union during
the Winter War. An Act was consequently adopted in order to make it
possible for people who had remained in the occupied areas to regain
their lost Finnish nationality by declaration.® Those who had in the
meantime been moved to the territory by the Soviet Union were treated
as foreigners and did not benefit from the right to facilitated acquisi-
tion of Finnish nationality by declaration.

During the Second World War when Finland fought the Winter War
and the Continuation War against Russia, the Russians captured part
of the Finnish territory in the East of the country. As a consequence of
the Winter War a number of refugees from two areas that were cap-
tured, Ingria and East Karelia, found their way back to Finnish terri-
tory. A peculiarity within the 1941 Nationality Act were the special reg-
ulations that applied to children of refugees of Finnish descent from
Ingria and East Karelia who acquired Finnish nationality by declaration
(sect. 13). For them the requirement of being able to support them-
selves and their families did not apply. This is the only time that ethni-
city has been of significance within Finnish nationality law.
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4.2.5 Gender equality and Nordic influences

In 1967, the constitutional provision in sect. 4 on acquisition of Fin-
nish nationality was amended and another step towards gender equal-
ity in nationality law was made when equality between spouses regard-
ing the acquisition of Finnish nationality was introduced in the Act
amending sect. 4 clause 1 of the Constitution.” The rule on automatic
acquisition of Finnish nationality by a foreign woman marrying a Fin-
nish national was finally abolished. While Finland is seen as a pioneer
of women’s rights being the first European country to accept women’s
right to vote in 1900, it is remarkable that Finland was one of the last
European countries to introduce gender equality in this regard.

The 1968 Nationality Act,® which replaced the previous Act on Ac-
quisition and Loss of Finnish Nationality of 1941, also introduced the
possibility of facilitated discretionary naturalisation for spouses of Fin-
nish nationals, regardless of gender (sect. 4). The provision was very
vague as to what was required from the spouse in order to qualify for
facilitated discretionary naturalisation. It merely stated that naturalisa-
tion could be approved despite normal requirements not being ful-
filled. In 1968, normal requirements included five years of habitual
continuous residence in Finland, that the applicant was eighteen years
of age or older, and that he or she was living a respectable life and had
a secure income. The Act further promoted equality between men and
women, as women would no longer lose their Finnish nationality when
marrying a foreign man. The 1968 Act also facilitated acquisition of
Finnish nationality for women who had lost their Finnish nationality
due to marriage with a foreign man or because their spouses had ac-
quired a foreign nationality (sect. 15). For these women a declaration
within five years of the entry into force of the Act was sufficient in or-
der to reacquire Finnish nationality. These amendments made the Fin-
nish accession to the United Nations Convention on the Nationality of
Married Women (1957) feasible. Finland acceded to the Convention on
15 May 1968.

The prevention of statelessness was also taken one step forward by
the 1968 Nationality Act. Children born in Finland who would other-
wise become stateless now automatically acquired Finnish nationality
at birth (sect. 1 (1)(4)). Although Finland has not ratified the Conven-
tion on the Reduction of Statelessness (1961), the basis for this change
is found in this Convention.

The legal effort to prevent statelessness provided for Finnish acces-
sion in October 1968 to the United Nations Convention relating to the
Status of Stateless Persons (1954), which states in art. 32 that the ‘Con-
tracting States shall as far as possible facilitate the [...] naturalization of
stateless persons’. Due to cooperation with the other Nordic countries
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on nationality matters, Finland made a general reservation to this Con-
vention still allowing nationals of the Nordic countries to receive spe-
cial rights and privileges.

Prior to the enactment of the 1968 Nationality Act a renunciation of
Finnish nationality was conditioned on the person in question moving
abroad. In the new Act this condition was abolished. Furthermore, the
right to facilitated acquisition of Finnish nationality for descendents of
refugees from Ingria and East Karelia was abolished.

Following a recommendation of the Nordic Council (no. 1-1964), fa-
cilitated acquisition of Finnish nationality for Nordic nationals was in-
troduced in the 1968 Nationality Act. The purpose was to provide for
Finnish accession to the Nordic Agreement in 1969. As a consequence
of this change, the normal requirement of five years of habitual resi-
dence was not applicable to nationals of the other Nordic countries
who wished to be naturalised in Finland (sect. 4 (2)). No specific time
of habitual residence was mentioned in the law for Nordic nationals,
but in practice two years was sufficient. Furthermore, the declaration
procedure was made applicable to nationals of the other Nordic coun-
tries who for the past seven years had had their habitual residence in
Finland (sect. 10 (4)). Acquisition of nationality by declaration for for-
mer Finnish nationals who in the meantime had been nationals of an-
other Nordic country was also facilitated. These former nationals ac-
quired Finnish nationality immediately when they resettled in Finland
(sect. 10 (5)).

A new provision in the 1968 Act stipulated that former Finnish na-
tionals who had been continuously resident in Finland until the age of
eighteen could reacquire their Finnish nationality by declaration after
two new years of residence in Finland (sect. 6). The Nordic Agreement
was also of significance with regard to this provision, as it stated that
habitual residence in one of the other contracting states before the age
of twelve should count as residence in Finland (sect. 10 (3)).

The rules on acquisition of Finnish nationality by declaration for sec-
ond-generation immigrants can also be traced back to the Nordic coop-
eration in 1968-1969; for this group of immigrants habitual residence
in another Nordic country is regarded as equal to residence in Finland
provided that such residence took place before the age of sixteen and
more than five years before the declaration is made (sect. 5 (1) and 10
(2).

A major change that the 1968 Nationality Decree® brought about at
this point in time was that the Ministry of the Interior became the
main authority involved in decisions on acquisition and loss of Finnish
nationality. Nevertheless, the President of the Republic remained the
formal decision-making authority.
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4.2.6  Major amendments to Finnish nationality legislation in 1984

The 1968 Nationality Act became the subject of major amendments in
1984."° Again, gender equality was taken one step further as parents
were put on a more equal footing than before. Previously, the main
principle was that children born in wedlock derived their nationality
from their father. From this point on however, a Finnish mother would
always pass her Finnish nationality to her children (sect. 1). Gender
equality was consequently a reality for children born in wedlock. This
amendment made possible the Finnish ratification of the International
Convention on the Elimination of all Forms of Discrimination against
Women on 4 September 1986.

Adopted children were mentioned for the first time in Finnish na-
tionality legislation in 1984. The amended Act introduced the possibi-
lity for adopted children to acquire Finnish nationality by declaration
(sect. 3b). Such a declaration could be made immediately after a child
had been adopted, provided that the adoption was valid in Finland and
that at least one of the adoptive parents was a Finnish national.
Furthermore, the Act elaborated on the prevention of statelessness by
making it a condition for being released from Finnish nationality that
said person would not become stateless (sect. 9). Finally, the amend-
ments introduced a new practice with regard to children of fifteen
years or older, as these could no longer acquire or be released from
their Finnish nationality against their will (sect. 12a).

In 1985, a new Nationality Decree™ was consequently promulgated
following the amendments of the 1968 Nationality Act. This Decree in-
cluded mainly procedural provisions and did not introduce any new
features. However, the provisions were slightly more detailed than in
the previous Nationality Decree of 1968 and the language was moder-
nised.

4.3 Recent developments and current institutional arrangements
4.3.1  Political analysis

In 2003, a new Nationality Act was adopted in Finland, repealing the
old Nationality Act of 1968 with amendments. A new Nationality De-
cree complementing the new Act was approved in 2004. The new Act
and the new Decree spell out the modalities with regard to acquisition
and loss of Finnish nationality and they regulate the mandate and du-
ties of the responsible authorities. They give an in depth meaning to
the main principles mentioned in the constitutional provision on ac-
quisition of Finnish nationality, and they make up the core of Finnish
nationality legislation.
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The political intentions behind the new Nationality Act of 2003 have
been manifold. Acceptance of multiple nationality, prevention of state-
lessness, and gender equality are among the principal considerations
behind the Act. The need for a more detailed law reducing the different
possible interpretations of the old Act was also a factor of signific